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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, deeisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 


Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 


be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 


number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such eitation of a case in these volumes generally indicates that 


the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,959) 


In re EUGENE HALBERT. P&S Docket No. 4018. Decided August 
1, 1968. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 


desist from engaging in business under the act without the required 
bond. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 1, 1968, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and 
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the regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


On July 18, 1968, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recommend- 
ed that the cease and desist order consented to by respondent be 
issued. Complainant has also recommended that respondent not 
be suspended as a registrant under the Act, because respondent 
has complied with the bonding requirements of the Act and the 
regulations. 


FINDINGS OF FACT 


1. (a) Eugene Halbert, hereinafter referred to as the respond- 
ent, is an individual whose address is Box 291, Kemp, Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on October 14, 1964. Respondent was notified by certified mail on 
or about September 22, 1964, of such termination date and was 
informed that he would have to comply with the bonding re- 
quirements under the Act and the regulations if he continued to 
engage in business as a dealer or market agency in commerce 
after such termination date. Respondent was further notified by 
certified mail on or about December 18, 1967, of the bonding re- 
quirements under the Act and the regulations. Notwithstanding 
such notices, respondent has continued to engage in the business 
of a market agency, buying livestock in commerce for the ac- 
count of others, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312 (a) 
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of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). Inasmuch as respondent 
has consented to the issuance of the cease and desist order set 
forth below, and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,960) 


In re GEORGE P. KITTRELL. P&S Docket No. 3894. Decided August 
12, 1968. 


Effective date of suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTARY ORDER 


On July 17, 1968, an order was entered in this proceeding 
suspending respondent as a registrant under the act for a period 
of 14 days effective on the 30th day after the date of the order, 
or August 16, 1968. 


Inadvertently the effective date of the suspension was pub- 
licized as August 6, 1968, with the result that respondent’s re- 
ceipts of livestock from producers were greatly diminished. 


By agreement of the parties, the order of July 17, 1968, is 
amended to make the suspension period effective August 13, 1968 
through August 19, 1968. 
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(No. 11,961) 


In re WILSON-FLYNN-LAWS LIVESTOCK COMMISSION COMPANY, 
INC. P&S Docket No. 40138. Decided August 23, 1968. 


Shippers proceeds—Sale of consigned livestock to employees— 
Financial aid—Accounts of sale and purchase—Cease and 
desist—Consent 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes, failing to make deposits promptly to its ship- 
pers proceeds account, selling consigned livestock to employees, financing 
livestock buying operations of employees and other buyers, failing to 
follow its rate schedule, and issuing untrue or incomplete accounts of 
sale and purchase, is ordered to maintain properly its account for 
shippers proceeds and to keep records that fully disclose all trans- 
actions in its business under the act. 


Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 24, 1968, by the Acting Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an amended answer on August 2, 1968, in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Wilson-Flynn-Laws Livestock Commission Company, 
Inc. is a corporation with its principal place of business located 
at 365 Livestock Exchange Building, Kansas City, Missouri. 
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(b) Respondent is and at all times material herein was: 


(1) engaged in the business of a market agency buy- 
ing and selling livestock in commerce on a commission basis; and 


(2) registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce on a com- 
mission basis. 


2. Respondent, during the period from May 1, 1967 through 
August 18, 1967, used funds received as proceeds from the sale 
of livestock consigned to it for sale in commerce on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock in that: 


(a) As of May 26, 1967, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $89,639.58, and had to offset said checks, cash in such 
account in the amount of $77,331.11, and proceeds receivable in 
the amount of $8,224.74, resulting in a deficiency of $4,083.73, in 
funds available to pay shippers’ proceeds; 


(b) As of June 30, 1967, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $96,946.84, and had to offset said checks, cash in such 
bank account in the amount of $36,474.40, and proceeds receivable 
in the amount of $36,252.34, resulting in a deficiency of 
$24,220.10, in funds available to pay shippers’ proceeds; 


(c) On or about the dates and in the transactions set forth 
below, respondent purchased on a commission basis for the ac- 
counts of principals livestock which had been consigned to it for 
sale on a commission basis and in connection with such transac- 
tions, failed to deposit in its custodial account for shippers’ pro- 
ceeds the proceeds received from such sales or amounts equivalent 
thereto before the close of the next banking business day follow- 
ing such sales. 


Date of Date Credited to 
Sale Amount Custodial Account 
1967 1967 

May 1 $13,645.00 May 23 
June 22 19,690.86 July 11 


July 5 3,289.29 July 12 
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Date of 
Sale 
1967 

July 17 

July 31 

August 3 

August 14 
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Amount 


2,312.65 
2,364.03 
3,521.94 
1,931.31 


Date Credited to 


Custodial Account 


1967 
July 28 
August 14 
August 18 
August 18 





3. Respondent, on or about the dates and in the transactions 
set forth below, sold to E. J. O’Malley, a sheep salesman em- 
ployed by respondent, sheep which had been consigned to re- 
spondent for sale on a commission basis at the Kansas City Stock 
Yards, Kansas City, Missouri. 


Date of No. of 

Purchase Head Amount 
1967 

April 5 1 $ 25.65 
May 2 58 464.71 


4. On or about the dates and in the transactions set forth be- 
low, respondent financed the livestock buying activities of E. J. 
O’Malley, employed by respondent as a sheep salesman, of Patrick 
O’Malley, employed by respondent as a cattle salesman, and of 


said E. J. O’Malley and one John Hoover, Buckner, Missouri, a 
buyer of livestock not employed by respondent. 


Date of No. of Amount of Date of Amount 

Purchase Head Purchase Buyer (s) Sale of Sale 

1967 1967 

April 5 and 715$ 264.15 E. J. O’Malley'§ April 11 $ 345.03 

May 2 58 464.71 E. J. O’Malley May 8 616.75 

June 16 717 12,564.72 E. J. O’Malley June 19 12,666.73 
and John Hoover 

June 26 17 260.35 E. J. O’Malley June 27 279.60 

July 20 30 228.68 E. J. O’Malley July 25 372.54 
and John Hoover 

August 3 34 479.83 E. J. O’Malley August 3 569.98 

November 2 5 810.45 Patrick O’Malley November 3 835.05 

November 7 5 514.25 Patrick O’Malley November 8 528.60 


5. (a) On or about the dates and in the transactions set forth 
below, respondent purchased livestock in commerce on a commis- 
sion basis for the accounts of the purchasers set forth below, and 
in connection with such transactions charged to and collected from 
such purchasers buying commission charges in amounts in excess 
of the amounts which respondent should have charged and col- 
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lected according to the schedule of charges set forth in its tariff 
in effect at the times of such transactions. 


Buying Correct 
Date No. of Commission Buying 
1967 Head Purchaser Charged Commission 
May 1 317 Miller Abbatoir $ 81.43 $ 56.39 
May 1 827 Food Fair Stores 193.25 118.93 
May 22 432 Food Fair Stores 99.40 89.34 
May 24 265 Wilson and Company 66.95 33.48 
June 5 285 Wilson Packing Company 73.75 40.53 
June 26 871 Armour and Company 90.25 82.98 
June 27 101 Armour and Company 32.45 23.50 
August 14 123 Armour and Company 35.75 28.38 
August 14 96 L. W. Angell 31.34 27.02 
August 24 107 Armour and Company 33.35 21.33 
August 30 46 Armour and Company 17.95 14.02 


(b) On or about the dates and in the transactions set forth 
below, respondent sold livestock in commerce on a commission 
basis for the accounts of consignors set forth below, and in con- 
nection with such transactions failed to charge and collect from 
the consignors selling commission charges according to the 
schedule of charges set forth in its tariff in effect at the time of 
the transactions. 


Selling Correct 


Date No. of Commission Selling 

1967 Head Species Consignor Charged Commission 
May 8 57 Sheep E. J. O’Malley 0 $21.68 
June 20 6 Sheep M. T. O’Malley 0 2.70 
August 3 34 Sheep E. J. O’Malley 0 13.86 
November 3 5 Cattle Pat O’Malley 0 7.50 
November 8 5 Cattle Pat O’Malley 0 7.50 


6. (a) On or about the dates set forth below, and in connec- 
tion with sales of livestock consigned to respondent for sale on a 
commission basis in commerce, respondent issued accounts of 
sale to the owners or consignors of such livestock which accounts 
of sale failed to show the full, true and correct names of the pur- 
chasers of the livestock represented thereon. 


Shown as 
Purchaser 
Date No. of Owner or on account 
1967 Head Consignor Purchaser of Sale 
April 5 1 John Morton E. J. O’Malley A&C 
May 1 45 Keith Davis Miller Abbatoir Allen 


May 1 584 Elvin Thoes Food Fair Stores Miller 
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Shown as 
Purchaser 













Date No. of Owner or on account 
1967 Head Consignor PPurchaser of Sale 
May 2 92 E. N. Hershey E. J. O’Malley San Angelo 
San Angelo Packing 
Company 
May 22 76 Robert J. Reding Food Fair Stores A&C 
May 22 38 Ronald Blevens Food Fair Stores A&C 
June 5 18 G. T. Marlow Wilson Packing Co. A&C 
June 5 10 L. A. Fuqua Wilson Packing Co. A&C 
June 5 17 Clifford Gilliland Wilson Packing Co. A&C 
June 5 10 Clifford Gilliland Wilson Packing Co. A&C 
August 14 1 Duane Lammond L. W. Angell A&C 
August 14 5 B. A. Sanders L. W. Angell A&C 
August 14 3 Roger Stanley L. W. Angell A&C 
August 14 1 Roger Stanley L. W. Angell A&C 
August 14 10 S. L. Seward L. W. Angell A&C 







(b) On or about the dates set forth below, and in connec- 
tion with sales of livestock consigned to respondent for sale on a 
commission basis in commerce, respondent used all or part of 
such consigned livestock to fill orders which it had received from 


buyers and issued accounts of sale to the owners or consignors 
of such livestock which accounts of sale failed to disclose that 
































the livestock were used to fill orders on a commission basis. 


graphs (a) and (b) above were made a part of the accounts, 
records, and memoranda kept and maintained by respondent. 


Date No. of Owner or Purchaser 
1967 Head Species Consignor 
May 1 577 #4=Sheep- Elwin Thoes Food Fair Stores 
May 22 76 Sheep Robert J. Reding Food Fair Stores 
May 24 265 Sheep Mrs. Edna Mertz Wilson and Company 
and son 
June 5 10 Sheep L. A. Fuqua Wilson and Company 
June 56 27 Sheep Clifford Gilliland Wilson and Company 
June 5 18 #£=Sheep' G. T. Marlow Wilson and Company 
June 22 5 Cattle Ed Cox Maurice Jim Merrigan 
June 22 9 Sheep Nolan H. Fritts Armour and Company 
June 22 5 Cattle Ray H. Niemeyer Maurice Jim Merrigan 
June 22 11 Cattle Omar Borgman Pullman Cattle Company 
June 22 6 Cattle Omar Borgman Maurice Jim Merrigan 
June 27 26 Sheep W. Walls Armour and Company 
June 27 19 Sheep Marvin Hess Armour and Company 
July 26 12 Sheep Theron J. Wray Armour and Company 
July 26 2 Sheep lone Winegardner Armour and Company 
July 26 88 Sheep Ronald Blevens Armour and Company 
July 26 15 Sheep Algie Sutton Armour and Company 
(c) Copies of the accounts of sale referred to in subpara- 
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7. (a) On or about the dates set forth below, and in connec- 
tion with purchases of livestock on a commission basis in com- 
merce, for the accounts of others, respondent purchased live- 
stock owned in whole or in part by employees of respondent and 
issued to the persons for whom respondent purchased such live- 
stock accounts of purchase which failed to disclose that the live- 
stock were purchased from an employee of respondent. 


Date No. of Owner of 
1967 Head Species Bought for Livestock 
May 8 54 Sheep Lawrence Fuqua E. J. O'Malley 


June 19 564 Sheep Armour and Company’ E. J. O’Malley 
and John Hoover 


June 27 4 Sheep Armour and Company E. J. O’Malley 
July 20 29 Sheep Armour and Company E. J. O’Malley 

and John Hoover 
August 3 16 Sheep Armour and Company E. J. O’Malley 
October 4 10 Sheep Armour and Company E. J. O’Malley 


(b) Copies of the accounts of purchase referred to in sub- 
paragraph (a) above were made a part of the accounts, records, 
and memoranda kept and maintained by respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, and 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act, supra, and section 201.50(a) of the regulations (9 CFR 
201.60 (a) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.60(a) of the regulations (9 CFR 
201.61(a)). 

By reason of the facts set forth in Finding of Fact 5(a) here- 
in, respondent has wilfully violated sections 306, 307, and 312(a) 
of the Act (7 U.S.C. 207, supra), and section 201.62 of the regula- 
tions (9 CFR 201.62). 

By reason of the facts set forth in Finding of Fact 5(b) here- 
in, respondent has wilfully violated sections 306, 307, and 312(a) 
of the Act, supra. 
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By reason of the facts set forth in Findings of Fact 6(a) and 
(b) herein, respondent has wilfully violated sections 307 and 


812(a) of the Act, swpra, and section 201.48(a) of the regula- 
tions (9 CFR 201.43(a)). 


By reason of tthe facts set forth in Finding of Fact 6(c) here- 
in, respondent has wilfully violated section 401 of the Act (7 


U.S.C. 221). 


By reason of the facts set forth in Finding of Fact 7(a) here- 
in, respondent has wilfully violated sections 307 and 401 of the 


Act, supra, and sections 201.44 and 201.62 of the regulations (9 
CFR 201.44 and 201.62). 


By reason of the facts set forth in Finding of Fact 7(b) here- 
in, respondent has wilfully violated section 401 of the Act, supra. 
Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of its own and purposes other than the payment of lawful mar- 
keting charges and remittance of net proceeds to shippers; 


(2) failing to deposit in its custodial account for shippers’ pro- 
ceeds, before the close of the next banking business day after the 
sale of the livestock, amounts equal to any proceeds receivable 


from the sale of consigned livestock which had been purchased 
by respondent on a commission basis for the accounts of princi- 


pals; 


(3) selling consigned livestock to owners, officers, agents or 
employees of respondent for their own accounts; 


(4) entering into or continuing any agreements, relationships, 


or associations with dealers or other buyers of livestock which 
might have a tendency to lessen respondent’s loyalty to its con- 
signors or impair the quality of its selling services; 


(5) charging to or collecting from purchasers or sellers of 
livestock purchased or sold for them by respondent on a commis- 
sion basis commission charges in amounts less than, or in ex- 


cess of the amounts which respondent should have charged to 
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and/or collected from such purchasers or sellers according to the 
schedule of charges set forth in its tariff in effect at the times 


of such transactions; 


(6) issuing accounts of sale to owners or consignors of live- 
stock sold by respondent on a commission basis, which accounts 
of sale fail to show the full, true and correct names of the pur- 
chasers of the livestock represented thereon, and which fail to 


disclose that all or part of the livestock represented thereon were 
used by respondent to fill orders on a commission basis; and 


(7) issuing accounts of purchase to buyers of livestock pur- 


chased for such buyers by respondent on a commission basis, 


which accounts of purchase fail to disclose that all or part of 
such livestock were purchased from employees of respondent. 


Respondent shall: (1) deposit the proceeds received from the 


sale of livestock on a commission basis in a separate account 
designated as “‘Custodial Account for Shippers’ Proceeds” or by 
some similar designation; (2) deposit in said account amounts 


equal to any proceeds receivable from the sale of consigned live- 


stock that are not received by respondent within three days of 
the sale of the livestock; (3) deposit in said account, by the 
close of the next banking business day, the amounts of purchases 


of consigned livestock purchased by respondent for the accounts 


of others; and (4) otherwise maintain said “Custodial Account 
for Shippers’ Proceeds” in conformity with the provisions of sec- 


tion 201.42 of the regulations (9 CFR 201.42). 
Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 


its business under the Act. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 11,962) 


In re LONNIE R. WILDERSPIN, VIRGIL ALEX MILLS, and LOWELL M. 


ROSENTHAL. P&S Docket No. 3907. Decided August 27, 1968. 


Packer—Failure to pay—Cease and desist 


Respondents, individually and as partners with each other or with other 
persons, directly or through any corporate or other device, are ordered 











916 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 27 A.D. 915 





to cease and desist from failing to pay, when due, the full price of live- 
stock purchased in commerce and from issuing insufficient funds checks 
or drafts in purported payment of such livestock. 

James S. Krzyminski and Jerome S. Ducrest for complainant. 
Leo Ferris, Fort Worth, Texas, for respondents Lonnie R. Wilderspin 
and Lowell M. Rosenthal. 


Respondent Virgil Alex Mills pro se. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 30, 1968, to which respondents did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on October 2, 1967, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondents were charged with 
having engaged as a packer in the unfair practice of failing to 
pay for livestock purchased in interstate commerce for slaughter. 
Respondents were given time to answer, and notice was given 
that unless waived, a hearing would be held in Paris, Texas, on 
November 9, 1967. 


After an extension of the time to answer and postponement of 
the November 9 setting for a hearing, Respondent Wilderspin and 
Rosenthal filed an answer on November 2, 1967, admitting that 
they were a packer, denying the alleged partnership, denying, in 
effect, any responsibility for the three transactions involved, and 
denying that they had committed the alleged violations. 


Respondent Mills filed an answer on October 24, 1967, admitting 
and explaining various allegations in the complaint and the situa- 
tions surrounding the transactions involved. On December 11, 
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1967, he filed an amended answer in which he waived a hearing 
and consented to a cease and desist order. 


An oral hearing was held in Paris, Texas, on April 8, 1968, be- 
fore Hearing Examiner Jack W. Bain, Office of Hearing Ex- 
aminers, United States Department of Agriculture. James S. 
Krzyminski and Jerome S. Ducrest, Office of the General Coun- 
sel of the Department, appeared for the complainant. Leo Ferris, 
Attorney at Law, of Fort Worth, Texas, appeared for Respondents 
Lonnie R. Wilderspin and Lowell M. Rosenthal. Respondent Virgil 
Alex Mills appeared in person. Complainant called six witnesses, 
including Respondent Mills, and presented 14 exhibits. Respond- 
ents called no witness and offered no exhibits. Complainant’s ex- 
hibits will be referred to hereinafter by “CX” preceding the ex- 
hibit number, and the transcript by “Tr.” preceding the page 
number. 


After the hearing, complainant filed proposed findings of fact, 
etc., on May 20, 1968. Respondents were given until July 1, 1968, 
to file findings, brief, etc., but have filed nothing. 


PROPOSED FINDINGS OF FACT 


1. From about late February or early March 1967, until about 
May 5, 1967, Lonnie R. Wilderspin, Virgil Alex Mills, and Lowell 
M. Rosenthal, were partners doing business as Paris Packing 
Company in operating a meat packing plant at 600 West Center 
Street, Paris, Texas (CX 10, 12; Tr. 36-38, 67-68, 103-107, 129- 
138, 142). 


2. During the period mentioned in Finding 1, respondents were 
engaged in the business of buying livestock in commerce for 
slaughter, and were a packer within the meaning of the Act (CX 
6, Tr. 104, 107-108, 111-113). 


3. Before he became a partner in Paris Packing Company, 
Respondent Mills had talked over the situation with Respondents 
Wilderspin and Rosenthal, who were then operating the packing 
plant. As a result of their conversations, the three agreed to a 
partnership, Mills to put up money and be in charge of cattle 
buying, Wilderspin to be the plant manager, and Rosenthal to be 
in charge of the selling. Profits and losses were to be split even 
between the three. Mills then borrowed $5,000 from the bank, 
and set up the V. A. Mills Trading Account in the Citizens State 
Bank, Paris, Texas, to provide partnership operating funds, Mills 
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being the only person authorized to check on that account. On 
May 5, 1967, Mills told Wilderspin and Rosenthal that he (Mills) 
was withdrawing from the partnership and he repaid, out of the 
V. A. Mills Trading Account, the money he had borrowed from 
the bank, but left the account open. Wilderspin and Rosenthal 
retained what assets were at the plant and agreed with Mills that 
they (Wilderspin and Rosenthal) would pick up outstanding 
checks as they came in. Wilderspin and Rosenthal operated the 
business as a partnership for two or three weeks, and then chang- 
ed its name to L&W Packing Company, and incorporated it (Tr. 
103-108, 112-120). 


4. On April 26, 1967, respondents purchased from William 
Smallwood, Antlers, Oklahoma, 36 cattle, for shipment from 
Madill, Oklahoma, to Paris, Texas, for slaughter at respondents’ 
Paris Packing Company, for a total price of $4,584.79, and have 
failed to pay the full price for such livestock. Respondents sent 
Smallwood a check for the purchase price dated April 30, 1967, 
on the V. A. Mills Trading Account, but the check was returned 
unpaid by the bank because of insufficient funds in the account. 
Since then Respondent Mills has paid Smallwood $3,700 of the 
purchase price, but at the time of the hearing the balance re- 
mained unpaid (CX 1, 2; Tr. 13-15, 102-103, 110-112). 


5. On April 28, 1967, Respondents Wilderspin and Rosenthal, 
acting for Paris Packing Company, purchased from Young and 
Cooper Cattle Company, Wichita, Kansas, 38 cattle, for shipment 
from Kansas to Texas, for slaughter at respondents’ plant, and 
instructed the sellers to draw a draft on the V. A. Mills Trading 
Account for $6,391.18, the purchase price, which they did. The 
draft was returned unpaid by the bank because of insufficient 
funds in the account. A check dated May 8, 1967, in the same 
amount on the same account, was sent to replace the draft, but 
it too was returned by the bank because of insufficient funds. 
Since then Respondent Wilderspin has paid the sellers $500 of 
the purchase price, but at the time of the hearing the balance 
remained unpaid (CX 3-6, 8-9; Tr. 32-37, 41-48, 52-56, 102-1083, 
107-110). 


6. On May 5, 1967, Respondents Wilderspin and Rosenthal, 
acting for Paris Packing Company, purchased from Young and 
Cooper Cattle Company 42 cattle for shipment from Kansas to 
Texas, for slaughter at respondents’ plant, and authorized the 
sellers to draw a draft on the V. A. Mills Trading Account for 
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$6,627.42, the purchase price, which they did. The draft was re- 
turned by the bank because of insufficient funds. At the time of 
the hearing the purchase price remained unpaid (CX 4, 7; Tr. 17- 
18, 49-52, 77, 102-103). 


PROPOSED CONCLUSIONS 


The references to the exhibits and transcript in the foregoing 
Findings of Fact are not intended as including all the evidence 
on the subject matter concerned, there being other evidence in 
many if not all instances. There is nothing in the entire record 
that is deemed to discredit or overcome any finding made. 


Although Respondents Wilderspin and Rosenthal filed an an- 
swer denying partnership with Respondent Mills, denying that 
they personally acted as a packer, and in effect denying that they 
purchased cattle for slaughter, the uncontradicted evidence shows 
to the contrary. These two respondents were represented by coun- 
sel at the hearing, and Rosenthal attended the hearing (Tr. 57), 
but they presented no evidence, and did not file any suggestions 
or arguments after the hearing. The evidence presented by com- 
plainant, including the testimony of Respondent Mills, seems 
thoroughly credible, and is totally uncontradicted. 


Respondents’ failure to pay the full purchase price for live- 
stock purchased in interstate commerce for slaughter constituted 
an unfair and deceptive practice in violation of section 202(a) of 
the Act (7 U.S.C. 192(a)) and section 201.43(b) of the regula- 
tions thereunder (9 CFR 201.43(b)). In re Barry Packing Com- 
pany, 9 A.D. 1205 (1950) ; In re Rosenthal Packing Company, 19 
A.D. 971 (1960) ; In re Goldring Packing Company, Inc., 21 A.D. 
26 (1962); In re Prime Meat Products, 27 A.D. 485 (1968); In 
re Award Meat Packing Co., 27 A.D. 625 (1968). An order should 
be issued requiring respondents to cease and desist from their 
violations. 


PROPOSED ORDER 


Lonnie R. Wilderspin, Virgil Alex Mills, and Lowell M. Rosen- 
thal, individually and as partners with each other or with other 
persons, directly or through any corporate or other device, shall 
cease and desist from failing to pay, when due, the full price of 
livestock purchased in commerce, and from issuing checks or 
drafts in payment for livestock purchased in commerce without 
maintaining sufficient funds in the appropriate bank account to 
pay such drafts or checks when presented for payment. 
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(No. 11,963) 


In re JIMMY E. BROWN. P&S Docket No. 4017. Decided August 
29, 1968. 


Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from failing to pay when due the full purchase price of live- 
stock purchased in commerce and failing to accept or make funds 
available to pay drafts issued or authorized to be issued by him in pay- 
ment of livestock purchased in commerce. 


Ronald D. Cipolla for complainant. 
Roger M. Dreyer, Gonzales, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 1, 1968, by the Acting Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations, in various respects. 


On July 31, 1968, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Jimmy E. Brown, hereinafter referred to as the re- 
spondent, is an individual, with his principal place of business 
located at Gonzales, Texas. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of a dealer within the meaning and subject 


to the provisions of the Act, buying and selling livestock in com- 
merce for his own account. 
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2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


Date of Purchase No. of Head Purchased Amount of 
1967 of Cattle At Purchase1 
September 27 23 Cleveland Commission Co., $ 2,206.09 
Cleveland, Texas 
October 11 53 = e 4,869.30 
October 18 15 7 = = 1,521.93 
October 25 13 ” 7 . 1,243.19 
September 25 43 ¢ ” = 3,891.71 
October 2 60 ” - si 5,955.60 
October 9 106 = ” a 11,141.04 
October 16 60 a = - 5,700.37 
October 23 55 ss ” = 4,755.90 
November 9 5 Floresville Livestock 617.04 


Commission Co., 

Floresville, Texas 
November 16 41 » " 4,047.32 
November 21 23 Hallettsville Livestock 2,420.20 
Commission Co., 
Hallettsville, Texas 


November 28 38 - 4,001.03 
November 13 45 Flatonia Livestock 4,480.51 
Commission Co., 
Flatonia, Texas 
November 20 28 ~ ™ 3,056.53 
November 27 28 ™ = 3,046.13 
November 18 45 Gonzales Commission Co., 4,676.13 
Gonzales, Texas 
November 25 40 ~ = ” 4,366.43 
December 2 31 ™ m =a 3,331.29 
October 30 31 Brenham Livestock Auction, 3,048.10 
Inc., 
Brenham, Texas 
November 13 71 . “ = 6,569.60 
December 5 27 Gen-Tex Livestock 3,167.68 


Commission Co., Inc. 
Giddings, Texas 


3. Respondent, on or about the dates and in the transactions 
set forth below, failed to accept or make funds available to pay 
drafts, when presented for payment, which he issued or author- 
ized to be issued in payment for livestock purchased by him in 
commerce, as set forth below. 


1. The amount of purchase includes a “buying commission.” 
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Date of No. of Amount of 

Date of Purchase Draft Head of Purchased Purchase 

1967 1967 Cattle At and Draft? 

November 18 November 24 45 Gonzales Commission $4,676.13 
Co., 


Gonzales, Texas 
” 


November 25 December 2 40 = 4,366.43 
December 2 December 2 31 ” ° 3,331.29 
November 27 November 27 28 Flatonia Livestock 3,046.13 


Commission Co., 
Flatonia, Texas 

November 21 November 28 23 Hallettsville Livestock 2,420.20 
Commission Co., 
Hallettsville, Texas 

December 5 December 5 27 Gen-Tex Livestock 3,167.68 
Commission Co., Inc. 
Giddings, Texas 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
2138(a)) and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 

By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) failing to pay, when due, the full purchase price of live- 
stock purchased by respondent in commerce; 

(2) failing to accept or failing to make funds available to pay 
drafts which he issues or authorizes to be issued in payment for 
livestock purchased by respondent in commerce. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
respondent. 


2. The amount of purchase and draft includes a “buying commission.” 


ee noo ™», 
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GONZALES PACKING Co. v. SAM Petro Propuce. PACA Docket 
No. 2-821. Decided August 2, 1968. 


Novation as to indebtedness—Failure to establish 










Where respondent admitted purchase and acceptance of shipments of toma- 
toes and failed to submit evidence of alleged novation as to remaining 
indebtedness on the purchase, respondent liable to complainant for 
balance owing on contract price. 

Charles Chorna, Beverly Hills, Cal., for complainant. 


Seymour Lieberman, Houston, Texas, for respondent. 
George S. Whitten, Presiding Officer. 









Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks an award of reparation in the sum of $2,563.50, 


in connection with two shipments of tomatoes in interstate com- 
merce. 










A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 


the report of investigation was also served upon complainant. 


Respondent filed an answer to the complaint alleging that there 
had been a novation of his indebtedness to complainant. 







Although the amount in controversy exceeds $1,500, neither 
party requested an oral hearing and therefore the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is ap- 
plicable. Pursuant to this procedure complainant filed an open- 
ing statement. Respondent did not file an answering statement. 


Neither party filed a brief. 










FINDINGS OF FACT 
1. Complainant, Horwath and Co., Inc., is a corporation, doing 
business as Gonzales Packing Co., whose address is P. O. Box 58, 
Gonzales, California. 









2. Respondent, Sam Petro, is an individual, doing business as 
Sam Petro Produce, whose address is Box 2941, Houston, Texas. 
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At the time of the transactions involved herein respondent was 
licensed under the act. 


3. On September 23, 1967, in the course of interstate commerce, 
complainant sold and shipped to respondent at Houston, Texas, a 
carload of 1,021 cartons of mature green tomatoes at an agreed 
price for the carload of $2,022.25, f.o.b. Gonzales, California. 


4. On September 28, 1967, in the course of interstate com- 
merce, complainant sold and shipped to respondent at Houston, 
Texas, one truckload of 1,100 cartons of mature green and pink 
tomatoes at an agreed price for the truckload of $2,541.25, f.o.b. 
Gonzales, California. 


5. Upon arrival of the tomatoes at contract destination in 
Houston, Texas, they were accepted by respondent. 


6. Respondent has paid to complainant the sum of $2,000 on 
account of the indebtedness incurred by reason of the two above- 
mentioned shipments of tomatoes. The remainder of the purchase 
price has not been paid by respondent. 


7. The formal complaint was filed February 8, 1968, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent filed an answer in which he admitted that the 
tomatoes were sold to and accepted by respondent and that he 
thus became liable for the total purchase prices, less his payment 
of $2,000. However, respondent denies that there was a failure 
to pay an amount due under the contracts “because there was a 
novation of said indebtedness.” 


As the party alleging that there was-a novation, respondent 
has the burden of proving such novation. Respondent was given 
an opportunity to submit evidence to establish and explain this 
contention, but failed to do so. The evidence submitted by the 
complainant is to the effect that the parties have not made a new 
agreement with respect to respondent’s obligation under the pur- 
chase and sale contracts. We conclude that there was no novation. 


Respondent’s failure to pay complainant $2,563.50, the total 
of the purchase prices less the amount paid, is in violation of 
section 2 of the act. Reparation in the amount of $2,563.50, with 
interest, should be awarded to complainant. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,563.50, with interest there- 
on at the rate of 6 percent per annum from November 1, 1967, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,965) 


ARNOLD J. RODIN, INC. v. JOHN T. MCKENZIE. PACA Docket No. 
2-714. Decided August 2, 1968. 


Delivered sale—Notice of destination—Breach of grade—Damages 


In delivered sale of peaches, where contract price and destination were to 
be determined en route after shipment, where respondent-seller made 
no objection to destination furnished, made no protest that warranty 
would not apply at such destination and failed to establish that notice 
of destination was not timely, complainant-buyer entitled to damages 
for difference between agreed contract price and resale value plus 
allowable expenses of resale as produce failed to meet grade at desti- 
nation. Claim for reimbursement for alleged loss of produce not allowed 
as risk of loss following acceptance is upon complainant-buyer. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,842.03 in connection 
with a transaction involving the sale and shipment of a load of 
peaches in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability to 
complainant in any amount. 
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Although the amount involved herein exceeds $1500, the parties 
waived an oral hearing and the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given an opportunity to submit 
additional evidence in the form of opening and answering state- 
ments. However, no additional evidence was submitted by either 
party. 


FINDINGS OF FACT 


1. Complainant, Arnold J. Rodin, Inc., is a corporation whose 
address is 7201 W. Fort Street, Detroit, Michigan. 


2. Respondent is an individual, John T. McKenzie, whose ad- 
dress is P. O. Box 271, Montezuma, Georgia. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about June 20, 1966, in the course of interstate com- 
merce and by oral contract, respondent sold to complainant a 
truckload of U. S. Extra No. 1, Keystone peaches, packed in 3/4 
bushel Duall boxes, at a delivered price to be decided upon after 
shipment and while the peaches were enroute, but based upon 
$3.35, plus 15 cents cooling, plus freight. The contract provided 
for shipment on Wednesday, June 22, 1966, with no destination 
specified. The shipment was to start “up the East Coast,” and the 


driver was to keep in touch with the buyer for delivery instruc- 
tions. 


4. Respondent shipped on June 22, 1966, from Montezuma, 
Georgia, in a truck of Brown’s Produce & Grain, Ocala, Florida, 
and driven by one Jack McCurry, 955 boxes of peaches meeting 
the specifications of the contract as shown by the inspection 
made at shipping point on the day of shipment. 


5. On Friday morning, June 24, 1966, the load had reached the 
State of Maryland with no destination having been furnished. 
Complainant was contacted by respondent’s agent, who offered 
to sell the load of peaches to the A & P Tea Company at Balti- 
more for immediate delivery. Complainant rejected this offer and 
stated that complainant would give the driver instructions. There- 
after, the driver was instructed to deliver the peaches to the Na- 
tional Fruit and Produce Company at Pittsburgh, Pennsylvania, 
for Monday morning market of June 27, 1966. The parties then 
agreed to a delivered price of $4.17 per box for the peaches. The 
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driver proceeded to Pittsburgh with the load, arriving there Sun- 
day afternoon. 


6. The lading was broken by the consignee at about 8:30 p.m. 
on Sunday, June 26, and some of the peaches were sold on Sunday 
night and on Monday morning. At 9:35 a.m., Monday, June 27, a 
Government inspection was made, with approximately 475 boxes 
remaining in the truck. The pertinent part of that inspection re- 
port is as follows: 


“Condition of load: Partly unloaded; lengthwise load, 7 
rows, 6 layers. 12 stacks remaining, near front of trailer. 


“Condition of pack: Mostly 1 to 2 inches below lid level, 
some fairly well filled to slightly slack. Jumble pack. 


“Temperature of product: Halfway, top 60° F.; bottom 64° F. 


“Condition: Mostly firm to firm ripe, many ripe. Ground 
color mostly turning yellow, many yellow. Range from 4 to 
86%, mostly 6 to 20%, average 30% decay; mostly Brown 
Rot, some Rhizopus Rot, all stages.” 


7. Complainant’s consignee at Pittsburgh, National Fruit and 
Produce Company, reconditioned 538 boxes of peaches, dumped 
37 boxes, and resold 501 boxes for a gross amount of $1,488.30. 
The consignee deducted expenses of sale and remitted to com- 
plainant $1,140.32. Complainant paid respondent the contract price 
of $4.17 per box for the load of peaches, or a total of $3,982.35. 


8. An informal complaint was filed on November 30, 1966, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


It is undisputed that under the delivered sale contract in this 
case, respondent was obligated to deliver to complainant at con- 
tract destination a truckload of U.S. Extra No. 1 peaches, in 3/4 
bushel Duall boxes, and that both the price and the destination 
were to be determined after shipment of the peaches. The destina- 
tion point agreed upon was Pittsburgh, Pennsylvania, and a Fed- 
eral inspection of the peaches the morning after arrival there dis- 
closed from 4 to 86%, with an average of 30% decay, mostly 
Brown Rot, some Rhizopus Rot. This gives rise to the question of 
whether good delivery was made by respondent under the con- 
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tract. In order to decide this issue, a determination must first be 
made of a collateral issue relating to the contract destination. 


Respondent seeks to avoid liability on the ground that com- 
plainant delayed “a full three days” in furnishing respondent 
with a destination point and name of a consignee, and the fact 
that on Friday, approximately two days after shipment, respond- 
ent offered to relieve complainant of the peaches by selling them 
to another buyer in Baltimore, Maryland, at which point the 
shipment had arrived. Respondent takes the position that com- 
plainant was negligent in delaying the furnishing of a destina- 
tion to the truck driver. Although respondent does not specifically 
claim that this alleged delay contributed to the condition of the 
peaches disclosed by the inspection at Pittsburgh, we assume 
that is the theory upon which he would avoid liability. In the first 
place, respondent has not alleged nor proven that a destination 
was to be furnished within any specific period of time, nor has 
he established that the destination given was not furnished with- 
in a reasonable time. Secondly, apparently there was no objection 
voiced by respondent against delivering the load of peaches at 
Pittsburgh when this destination was furnished by complainant, 
and no protest that respondent’s warranty would not be applicable 
to Pittsburgh. In the absence of evidence to the contrary, we have 
no alternative but to conclude that the destination was given by 
complainant within a reasonable time, and that respondent’s 
liability to deliver peaches meeting the terms of the contract ex- 
tended to Pittsburgh. As to respondent’s offer to take the peaches 
off complainant’s hands and resell them on Friday, complainant 
was within its rights in rejecting the offer. 


We now come to’the question of whether respondent delivered 
peaches at the contract destination which met the grade of U.S. 
Extra No. 1. The shipment arrived at Pittsburgh on Sunday after- 
noon, and the load was broken at about 8:30 p.m. Sunday night. 
The truck had been partially unloaded at the time of the inspec- 
tion at 9:35 on Monday morning, with approximately one-half 
the load remaining in the truck. It is obvious from the inspection 
report, showing 4 to 86%, with an average of 30% decay, that 
the full shipment of peaches could not have been U.S. Extra No. 
1 at the time of arrival at destination on Sunday, June 26. Fur- 
thermore, the results of the resale of the peaches which had been 
unloaded demonstrate that the entire load of peaches was in poor 
condition. We conclude, therefore, that respondent breached the 
contract in that he failed to make good delivery at contract destin- 
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ation, in violation of Section 2 of the Act. We further conclude 
that complainant is entitled to recover damages against respond- 
ent sustained as a result of respondent’s breach. 


The measure of complainant’s damage as a result of respond- 
ent’s breach of warranty is the difference between the market 
value of the peaches delivered and the value they would have had 
if they had been up to contract. In the absence of other evidence, 
we accept the delivered contract price of $3,982.35 as the value 
the peaches would have had if they had met the requirements of 
the contract. Also, for lack of other evidence of such value, we 
accept the resale price of the peaches sold as the value of the 
peaches delivered. 


Complainant’s consignee reconditioned and disposed of 538 
boxes of peaches unloaded from the truck, for a gross amount of 
$1,488.30. However, it was necessary to make allowances and 
rebates to customers in the amount of $133.35 due to the con- 
dition of the peaches sold. Deducting this from the gross amount 
received gives us a total of $1,354.95 for the peaches resold, or 
an average price of $2.52 per box. Although complainant con- 
tends it should be reimbursed by respondent for the 417 boxes 
of peaches which complainant alleged were taken away by the 
driver of the truck before the peaches could be unloaded, the en- 
tire load, including the 417 boxes in controversy, was accepted by 
complainant’s consignee when a part of the shipment was un- 
loaded. Consequently, the risk of loss following acceptance of the 
peaches was upon complainant. J. D. Lowe, Jr. v. The Sam Okun 
Produce Co., Inc., 26 A.D. 993. Furthermore, it has not been es- 
tablished, having been denied by respondent and the truck driver, 
that 417 boxes actually were hauled away. Complainant’s damages 
will be figured on the basis of the full load of 955 boxes of 
peaches. At an average price of $2.52 per box, the 955 boxes de- 
livered had a value of $2,406.60. Deducting this value from 
$3,982.35, the value the peaches would have had if they had met 
contract specifications, gives us $1,575.75 which represents com- 
plainant’s damage as a result of respondent’s breach of the con- 
tract. In addition, complainant is entitled to allowable expenses 
in connection with the resale amounting to $214.63, or total dam- 
ages of $1,790.38. Complainant should be awarded reparation in 
this amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,790.38, with interest there- 
on at the rate of 6 percent per annum from August 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,966) 


COLACE Bros., INC. v. THOMAS J. HOLT Co., INc. PACA Docket 
No. 2-519. Decided August 5, 1968. 


Jurisdiction—Timely filing—F.o.b. sale—Good delivery standards— 
Rejection—Damages 


Where previously withdrawn informal complaint was timely reinstated 
Secretary has jurisdiction. In f.o.b. sale of lettuce that met good de- 
livery standards, where respondent accepted shipment by unloading 
and retaining some cartons as samples, respondent’s attempted rejec- 
tion was without reasonable cause. Respondent liable to complainant for 
difference between contract price and proceeds realized on resale plus 
freight charges paid by complainant on other produce loaded in same 
ear consigned to respondent by third party as complainant’s resale was 
prompt and proper and original contract not rescinded as alleged by 
respondent. 


Slavin and Carr, New York, N. Y., for complainant. 
Comanor and Stein, Philadelphia, Pa., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed April 3, 1967, complainant seeks 
an award of reparation in the sum of $2,126.37, in connection 
with a transaction in interstate commerce involving a carload of 
lettuce. 


A copy of the complaint was served upon respondent on April 
19, 1967, together with a copy of the Department’s report of in- 
vestigation. A copy of the report of investigation was also served 
upon complainant. Respondent filed an answer to the formal com- 
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plaint, denying liability under the contract and contesting the 
jurisdiction of this Department. Respondent requested an oral 
hearing. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
March 1, 1968. Both parties were represented by counsel at the 
hearing. One witness appeared for respondent. Each party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Colace Bros., Inc., is a corporation whose ad- 
dress is P. O. Box 456, El Centro, California. 


2. Respondent, Thomas J. Holt Co., Inc., is a corporation whose 
address is Pennsylvania Produce Terminal Building “A”, Oregon 
and Swanson Streets, Philadelphia, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


8. On or about March 7, 1966, in the course of interstate com- 
merce, respondent purchased from complainant, through respond- 
ent’s broker Harrell Produce, Inc., 680 2-dozen size cartons of 
lettuce at $3.50 per carton, f.o.b. El Centro, California, plus 18 
cents per carton cooling charge. 


4. Subsequently the same day the parties agreed to a reduction 
in the load from 680 to 650 cartons of lettuce in order to make 
room for 25 cartons of asparagus to be shipped on consignment 
to respondent from the Garin Company. The total contract price 
for the 650 cartons of lettuce was $2,392.00. 


5. On or about March 7, 1966, complainant shipped to respond- 
ent, in car PFE 45318, the 650 cartons of lettuce called for in 
the contract and the 25 cartons of asparagus consigned to respond- 
ent by the Garin Company. 


6. Car PFE 45318 arrived at respondent’s place of business the 
morning of March 14, 1966. Respondent unloaded 26 cartons of 
the lettuce as samples and all of the asparagus. At 9:00 a.m., the 
morning of the 14th, pursuant to respondent’s request, a Federal 
inspection was made of the lettuce in the car. The results of this 
inspection were, in relevant part, as follows: 


“Temperature of product: At doorways, top 41° F., bottom 
40° F. 


“Size: Fairly uniform in cartons. 
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“Quality: Clean, fairly well trimmed, head leaves good green 
color. Average 100% hard and firm. Grade defects range 2 
to 5 heads per carton, average 12% damage by broken mid- 
ribs. 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. 


“Wrapper Leaves: From 1 to 8 heads per carton, average 6% 


damage by discoloration affecting outer margins of wrapper 
leaves. In addition some (10 to 25%) heads with wrapper 
leaves slightly discolored not serious enough to affect grade. 
In most cartons 1 to 4 heads per carton in many none, aver- 


age 5% decay, initial stages of Bacterial Soft Rot affecting 
1 to 2 wrapper leaves. Head Leaves: Average 2% damage by 
Tipburn. No decay. 

“Grade: Fails to grade U. S. No., 100% hard and firm, 
account of grade defects. 

“Remarks: Inspection and certificate restricted to product 
and lading in all layers between doors and upper 3 layers 
remainder of load. Some heads with wrapper leaves slightly 


discolored not serious enough to affect grade, reported at 
the specific request of the applicant.” 


7. Before noon on the same day, respondent contacted its broker 


and pursuant to respondent’s instructions the broker contacted 
complainant and informed complainant that the lettuce had “a 
bum arrival,” that it “showed trouble in excess of what could be 
considered good delivery,” and that respondent would divert the 


car of lettuce to any destination designated by complainant. 
8. Complainant instructed respondent through the broker not 


to divert the car, and instead diverted the car less the 26 cartons 
of lettuce and asparagus to M. Singer’s Sons Corp. in New York 


to sell for complainant’s account. The car arrived in New York 
on March 17, 1966, and was sold on March 18, 1966. M. Singer’s 


Sons Corp. rendered an accounting to complainant on March 28, 
1966, showing net proceeds of $330.13. 


9. An informal complaint was filed November 21, 1966, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that the Secretary lacks jurisdiction in 
this proceeding because a timely complaint was not filed. Respond- 
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ent points out that the alleged cause of action accrued on or about 
March 24, 1966; that complainant filed an informal complaint 
on May 19, 1966, of which respondent was notified; that com- 
plainant subsequently withdrew its informal complaint and re- 
spondent was notified by the Department on October 17, 1966, of 
that fact and was informed that the Department’s file on the 
matter was being closed; and that respondent heard nothing more 
of the matter until receipt of the formal complaint on April 19, 
1967, or more than nine months after accrual of the cause of 
action. 


It is true that the informal complaint of May 19, 1966, was 
withdrawn. It also appears that the formal complaint was not 
filed until April 3, 1967. If these were all the facts, we would not 
have jurisdiction in this matter. However, the records of the De- 
partment, of which we take official notice, show that under date 
of November 17, 1966, complainant wrote to the Department re- 
questing permission to reopen the proceeding. This letter, which 
was received by the Department on November 21, 1966, had the 
effect of reinstating the earlier informal complaint. It constituted, 
in fact, a new informal complaint. Since it was filed within the 
statutory nine-month period, the Secretary has jurisdiction in this 
proceeding. The question is one of timely filing by the complain- 
ant, not the time of notice to respondent of such filing. 


As to the merits of this case, it is the contention of complainant 
that respondent first accepted the lettuce and then wrongfully 
rejected it. Respondent in its answer states that ‘Upon arrival of 
the car in Philadelphia on March 14, 1966, an inspection was 
made, and the lettuce was found to be decayed and in poor 
quality showing 25% discoloration, busted and cracked ribs, tip- 


burn and initial stages of bacterial soft rot. ... The complainant 
was informed on March 14, 1966, of the defective condition of 


the car, and the respondent, through its representative, re- 
jected the same.” 


Joe Pusateri, an employee of respondent’s broker, who accord- 
ing to respondent handled the transaction, testified by deposi- 
tion that “Upon arrival of the car of lettuce at Philadelphia, I 
was informed by the Thomas Holt Co. that the car was on hand 
and the lettuce in the car showed trouble in excess of what would 
be ‘good delivery.’ ”’ Mr. Pusateri also stated that he told Colace 
about Holt’s complaint and “informed the Colace Brothers that 


Holt would divert the car of lettuce on partial to any destination 
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they chose and Joe Colace refused and said he was diverting the 
car of lettuce elsewhere himself and to forget about the whole 


transaction.” Joseph Colace maintains that his dealings with the 
broker, Harrell Produce, Inc., were through another representa- 
tive of that company, Sal Crispo, and not through Joe Pusateri. 


Mr. Colace states that after being informed by the broker of re- 


spondent’s statement that the car had a “bum arrival,” and show- 
ed trouble in excess of what could be considered “‘good delivery,” 
and that respondent would divert it wherever complainant wish- 
ed, the broker then asked “You want me to handle this car for 


your account or do you want it back?” Mr. Colace states that he 
then determined that it would be best to divert the car himself 
to a better market to minimize damages, and denies that he told 


the broker to forget about the whole transaction. 


We conclude that respondent first accepted and then wrong- 
fully rejected the lettuce. We also conclude that, contrary to the 
allegation of respondent, complainant did not agree to rescind 


the original contract and release respondent from responsibility 


under the original contract. Peloian Fruit v. Cohen, 24 A.D. 1529 
(1965). 


The lettuce involved in this case was sold “F.o.b. El Centro, 
California.” F.o.b. is defined by regulation to mean that the pro- 
duce sold is to be placed free on board the car at shipping point 
in suitable shipping condition. As defined in section 46.43(j) of 
the regulations (7 CFR 46.43(j)), suitable shipping condition 
means that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal de- 
terioration at the coritract destination agreed upon between the 
parties. Abnormal deterioration is specifically defined by regula- 
tion for lettuce by the setting of good delivery standards. Since 
there is no evidence in the record to indicate that the transporta- 
tion service and conditions were other than normal, we must now 


look at the good delivery standards for lettuce to determine 
whether there was abnormal deterioration on arrival. 


The good delivery standards for lettuce (7 CFR 46.44) pro- 
vide, in relevant part, that “if the contract does not specify a 
U.S. grade or percentage of condition defects, the lettuce at des- 
tination may contain a maximum of 15 percent, by count, of the 
heads in any lot which are damaged by condition defects, includ- 
ing therein not more than 9 percent serious damage of which not 
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more than 5 percent may be decay affecting any portion of the 
head exclusive of wrapper leaves.” The Federal inspection cer- 


tificate states that the slight discoloration affecting the wrapper 
leaves of some 10% to 25% of the heads was not serious enough 
to affect grade and was only reported at the specific request of 


the respondent. The 5% decay reported in “1 to 4 heads per carton 


in many none” affected only the wrapper leaves, and thus is not 
considered under the good delivery standards, but would have 
been within tolerance even if it had affected the head leaves. As 


to the head leaves the report states “Average 2% damage by 
Tipburn. No decay.” This is of course well within tolerance. The 


12% damage by broken midribs is not a condition defect. We 
conclude therefore that the lettuce met good delivery standards 


for lettuce sold not as to grade when it arrived in Philadelphia 
on March 14, 1966, and that respondent’s rejection was there- 


fore without reasonable cause and in violation of section 2 of the 
act. 


Respondent’s witness at the oral hearing stated that the cartons 
of lettuce removed as samples were replaced in the car. The car 
arrived in New York 26 cartons short. We conclude from all the 
evidence that the cartons of lettuce removed as samples were not 


replaced by respondent. 


Under section 2-706 of the Uniform Commercial Code, where 
the buyer wrongfully rejects the goods the seller may resell them. 
If the resale is made in good faith and with reasonable care and 
judgment, the seller may recover the difference between the re- 
sale price and the contract price, together with incidental dam- 
ages. Although respondent contends that M. Singer’s Sons Corp., 
as agent for complainant, failed to realize the maximum return 
for the lettuce by delaying the sale in New York, we conclude 
from all the evidence that the resale was made in good faith and 
in a commercially reasonable manner. The contract price for the 


650 cartons of lettuce was $2,392.00. The amount remitted by M. 
Singer’s Sons Corp. as net proceeds of the sale in New York was 
$330.13. This amount subtracted from the contract price leaves 
$2,061.87. Complainant claims, in addition to its other damages, 
$64.50 paid by complainant for freight charges on the 25 crates 
of asparagus consigned to respondent by a third party. The freight 
bills bear out complainant’s allegations regarding this expense. 
Complainant’s total damages therefore amount to $2,126.37, or 
the amount claimed in the formal complaint. Reparation should 
be awarded complainant in that amount, plus interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,126.37, with interest there- 
on at the rate of 6 percent per annum from April 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,967) 


JOHN MOON PRODUCE COMPANY v. WOLVERINE FRUIT Co. PACA 
Docket No. 2-410. Decided August 5, 1968. 


F.0.b, sale—Destination not specified—Suitable shipping condition 
warranty not applicable 


In f.o.b. sale of peaches federally inspected and meeting contract require- 
ments at shipping point, where complainant-seller failed to establish 
sale was “subject approval Government inspection” and respondent- 
buyer failed to establish applicability of suitable shipping condition 
warranty as parties had not agreed upon a contract destination and as 
transportation service and conditions were not normal, complainant is 
entitled to balance owing on purchase price. 


Alexander Golbus, Chicago, Ill., for complainant. 
LeRoy Gudgeon, Chicago, Ill., for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended.(7 U.S.C. 499a et seq.). 
A timely complaint was filed by complainant for reparation in 
the sum of $1,636.68, which is alleged to be the unpaid balance 
due complainant in connection with one truckload of peaches sold 
to respondent on August 30, 1966. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent. Respondent filed an answer denying liability 
and requesting an oral hearing. 
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The oral hearing was held in Chicago, Illinois, on November 6, 
1967. Both parties were represented by counsel. One witness testi- 
fied on behalf of each of the parties. In addition, a deposition was 
received in evidence for complainant. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Moon Produce Company, is a corpora- 
tion whose address is 47 Produce Row, St. Louis, Missouri. 


2. Respondent is an individual, Oliver Perry Wolfe, Jr., doing 
business as Wolverine Fruit Co., whose address is P. O. Box 421, 
Benton Harbor, Michigan. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On August 29, 1966, contemplating shipment in interstate 
commerce, complainant orally contracted to sell to respondent ap- 
proximately 1,000 3/4 bushel carboard cartons of Rio Oso Gem 
peaches, U.S. Extra No. 1, sixe 214” and up, at $4.50 per carton, 
f.o.b. St. Louis, Missouri. At the time of sale, some of the peaches 
were in complainant’s store and the balance were in the Federal 
Cold Storage warehouse, St. Louis, Missouri. Respondent in- 
formed complainant that he would send a truck to pick up the 
peaches the next morning. 


4. Respondent hired a trucking firm through a truck broker 
to pick up the peaches and transport them to East Coast Fruit 
Company, Jacksonville, Florida. The truck arrived at complain- 
ant’s store at approximately 7 a.m., August 30, 1966, with the 
following “Load Pickup Order” from the truck broker: 


“1000 2 1/4”-2 3/4” Rio Peaches. 3/4 Bu. We must have 
an inspection before the peaches are loaded to protect all 
concern. 


“Refrigeration Instructions Set the unit 35°.” 


5. On August 29, 1966, complainant ordered a Federal inspec- 
tion made of the peaches. The certificate of this inspection which 
was started at 7:40 a.m., August 30, reads as follows: 


“Products inspected: PEACHES in cartons printed 
‘Peaches Hydro Cool Grown & Packed by Stewart Frt. Co., 
Inc., Campbell, Mo.’ stamped ‘Rio Oso Gem 2-1/4” & Up’. 
Applicant states 816 cartons. 


“CONTAINERS: Stacked at above locations. 
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“Condition of pack: Well filled. Jumble pack. 
“Temperature of product: In various cartons 40 to 54° F. 


“Size: Generally ranges from 2-1/4 to 3 inches in diameter. 
Undersize within tolerance. 


“Quality: Mature, clean, well formed, from 1/3 to 90% of 
surface pink or red color. Grade defects well within tolerance. 


“Condition: Generally hard to firm ripe, mostly firm. Ground 
color turning yellow. Average 4% damaged by bruising. 
Average 1% decay. 


“Grade: U.S. Extra No. 1. 


“Remarks: Above lot consists of Peaches stacked at appli- 
cant’s store and stacked at Federal Cold Storage, Lots in 
storage identified by lot numbers 60164 and 60158.” 


6. When the inspection was completed, complainant informed 
respondent of that fact by telephone and the Federal inspector 
read to respondent the results of the inspection. Respondent then 
told complainant to load the 816 cartons of peaches. The truck 
departed from St. Louis at approximately 3 p.m. August 30. 


7. The truckload of peaches was delivered to East Coast Fruit 
Company, Jacksonville, Florida, the morning of September 1. 
This company ordered a Federal inspection which was begun at 
8:30 a.m. September 1. The condition inspection certificate of 
the truckload reads in part as follows: 


“Condition of Trailer: Doors closed. Vents closed. Tempera- 
ture control unit.in operation. 


“Products inspected & distinguishing marks: PEACHES 
in cardboard cartons printed ‘Hillcrest Orchards Peaches, 
Stewart’s Fruit Co., Inc., Campbell, Missouri.’ Stamped 
‘Rio Oso Gem No. 1, 2-1/4” up.’ Applicant states 816 cartons. 


“Condition of load and containers: Full length of trailer 3 
to 7 rows wide; 4 to 5 layers high. 


“Condition of pack: Well filled. 


“Temperature of product: Rear doors: Top 33 degrees F., 
Bottom 36 degrees F. 


“Condition: Mostly firm to firm ripe; ground color turning 
to yellow, mostly turning yellow. From 2 to 44%, average 
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19% damage including 9% serious damage by bruising. 
Decay ranges from 2 to 20%, average 138% Rhizopus Rot 
in all stages. 


“Remarks: Inspection and certificate restricted to stock in 
accessible portions of load consisting of upper 3 layers at ap- 
plicant’s request.” 


8. On September 1, 1966, respondent sent complainant the fol- 
lowing telegram: 


“PER TELEPHONE CONVERSATION TODAYS DATE 
816 2 1/4 TO 2 3/4 REO OSA GEMS PEACHES LOADED 
ST LOUIS TUESDAY AUGUST 30TH HORAN TRANS- 
PORTATION TRUCK LICENSE NUMBER 17FP-126 
FLORIDA ARRIVED JACKSONVILLE EARLY THIS AM. 
TOOK INSPECTION THAT READS AS FOLLOWS. TEM- 
PERATURE TOP 33 BOTTOM 36. RANGE 2 TO 44 PER- 
CENT DAMAGE. AVERAGE 19 PERCENT OF WHICH 
NINE PERCENT SERIOUS BRUISING. DECAY TWO 
TO TWENTY. AVERAGE 13 PERCENT SERIOUS DE- 
CAY AM HANDLING FOR ACCOUNT OF WHOMEVER 
CONCERNED.” 


That same day, complainant replied by telegram as follows: 


“TRUCK LOAD OF PEACHES LICENSE 17F0-126 
FLORIDA HORNE TRANSPORTATION PURCHASED BY 
YOU PERRY WOLFE BASED ON GOVERNMENT IN- 
SPECTION SHOWING MET CONTRACT FINAL THERE- 
FORE EXPECT PAYMENT IN FULL.” 


9. At respondent’s request, East Coast Fruit Company recon- 
ditioned and resold the peaches for respondent’s account. Re- 
spondent realized net proceeds of $2,688.12. Respondent paid com- 
plainant $2,035.32 as an undisputed amount. 


10. The formal complaint was filed November 14, 1966, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it sold the 
load of peaches involved herein to respondent f.o.b. St. Louis, on 
the basis of his approval of the results of the Federal inspection 
requested by him and that complainant neither gave nor implied 
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any warranties as to the condition of the peaches. Respondent ad- 
mitted in his answer that he purchased the peaches on an f.o.b. 
basis but denied the remaining allegations. 


The evidence shows that on August 29, respondent telephoned 
Gilbert Zonnis, complainant’s salesman, inquiring about the avail- 
ability of peaches for purchase. Zonnis testified that he told Wolfe 
he had No. 1 Rio Oso Gem peaches in 3/4 bushel cardboard con- 
tainers which were “Beautiful, large, very good, as good as any- 
body would ever want,” and that a contract was entered into for 
the sale to respondent of 1,000 containers at $4.50 per container, 
f.o.b. St. Louis; that respondent was to send a truck the next 
morning to pick up the peaches; and that the peaches were to be 
inspected before loading. On cross examination, Zonnis testified 
that respondent ordered Federal inspection of the peaches on 
August 29 and that the price of $4.50 was agreed upon on August 
30. 


Respondent testified that a contract for U.S. Extra No. 1 grade 
peaches was entered into on August 29; that he told Zonnis he 
would move them out in a week or 10 days; that later the same 
day he received an order for peaches from Louis T. Portnoy, 
Jacksonville, Florida; that he telephoned Zonnis and said a truck 
would be there the next morning to pick up the peaches for de- 
livery to Jacksonville; and that Zonnis replied “Perry I think for 
all concerned, we ought to get an inspection.” According to re- 
spondent, he told the truck broker that complainant was getting 
Federal inspection. There is no dispute that, on the application of 
Zonnis, a Federal inspection was made of 816 containers of 
peaches on August 30; that the inspection certificate was read 
over the telephone to respondent; and that respondent ordered 
complainant to load 816 containers of peaches on the truck. 


Complainant contends in its brief that the contract definitely 
included the term “Subject approval Government Inspection” as 
set forth in the regulations of the Department. Section 46.43 of 
the regulations (7 CFR 46.43) provides as follows: 


“The following terms and definitions, when used in any con- 
tract or communication involving any transaction coming 
within the scope of the Act, shall be construed as follows: 


“(z) ‘Subject approval Government inspection’ means 
that the seller is required to obtain Federal or Federal-State 
inspection, or such private inspection as has been mutually 
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agreed upon, and to correctly communicate, by wire or other 
agreed means, the statements on the certificate as to quality, 
condition and grade, and other essential information, where- 
upon the buyer, upon approval thereof, will be deemed to 
have accepted the produce without recourse against the seller 
on account of quality, condition, and grade.” 


The question here is whether the term “Subject approval Gov- 
ernment Inspection” was one of the agreed terms of the contract 
between complainant and respondent. The only testimony which 
could have any possible bearing on this question is that of Zonnis 
who, on further redirect examination, replied in the affirmative 
to the question “And was that one of the terms of your contract 
that it was subject to government inspection?” However, on fur- 
ther recross examination, he said that he did not remember in 
answer to the question “Are you assuming that or was it said 
between you that the sale was subject to the federal inspection?” 
The term in question does not appear on complainant’s sales ticket 
of the transaction, in any of the subsequent correspondence be- 
tween the parties, or in correspondence between complainant and 
the Department during the informal stages of this proceeding. It 
is concluded that the contract did not include the term “Subject 
approval Government Inspection.” In view of the foregoing, it 
is unnecessary to decide which party first mentioned the obtain- 
ing of a Federal inspection. 


Respondent admitted in his brief that he accepted the peaches. 
Accordingly, respondent became liable for the purchase price, less 
the damages sustained by reason of any breach of the contract on 
the part of complainant. Respondent had the burden of proving 
by a preponderance of the evidence both the breach and the dam- 
ages sustained. California Fruit Exchange v. Condakes, 25 A.D. 
979. 


It is respondent’s contention that complainant breached the 
warranty of suitable shipping condition in that the peaches were 
abnormally deteriorated on arrival at Jacksonville. In an f.o.b. 
sale, as here, there is a warranty of suitable shipping condition. 
Section 46.43(j) of the regulations reads as follows: 


“ ‘Suitable shipping condition,’ in relation to direct shipments, 
means that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without ab- 
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normal deterioration at the contract destination agreed up- 
on between the parties . . . The seller has no responsibility 
for any deterioration in transit if there is no contract desti- 
nation agreed upon between the parties.” 


At the oral hearing, respondent testified that on August 29, 
1966, he told Zonnis he might ship the peaches to New Orleans 
and that the next day, following the resale to Portnoy, he told 
Zonnis the peaches would be shipped to Jacksonville, Florida. 
Zonnis denied that respondent or the truck driver ever mentioned 
a destination. In the absence of any evidence to corroborate the 
testimony of respondent and in view of the testimony of respond- 
ent that, under the original contract, the peaches were to remain 
in storage for a period, it is concluded that respondent has failed 
to sustain the burden of proving that a specific destination was 
agreed upon. Under the circumstances, the suitable shipping con- 
dition warranty is inapplicable to this transaction. James Burn 


& Son v. Chicago Potato Exch., 19 A.D. 1062. 


There is a further reason why the suitable shipping rule is 
not applicable to this transaction. The increase from an average 
of 4 percent damage by bruising at shipping point to an average 
of 19 percent at Jacksonville indicates to us that the transporta- 


tion service and conditions were not normal. 


Respondent also states in his brief that there is a serious ques- 
tion as to whether the 816 containers of peaches loaded in the 
truck were those federally inspected. Inferentially at least, re- 
spondent is saying that the peaches loaded were not U.S. Extra 
No. 1 or there is no proof thereof. The evidence indicates that 
complainant had at least 1,000 containers of peaches in storage 
of which 816 containers were inspected. While Zonnis testified 
that he supervised removal of the peaches from complainant’s 
cooler into the truck and instructed the Federal Cold Storage to 
load the ones inspected there, admittedly he did not know the 
quantity or the lot number of those loaded from the cooler or 
Federal Cold Storage. 

Respondent has submitted no evidence that the peaches in- 


spected were not those loaded into the truck. His mere suspicion 
to this effect is not enough. It is concluded that respondent has 


failed to sustain the burden of proving his contention by a pre- 
ponderance of the evidence. 


The failure of respondent to pay to complainant the balance of 
the purchase price, $1,636.68, is in violation of section 2 of the 
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act. Reparation should be awarded to complainant in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,636.68, with interest there- 
on at the rate of 6 percent per annum from October 1, 1966, until 
paid. 


The facts herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,968) 


STAR MARKET Co., INC. v. ADMIRAL PACKING COMPANY. PACA 
Docket No. 2-778. Decided August 5, 1968. 


Amendment of finding—Petition for reconsideration dismissed 


Finding in prior decision (27 A.D. 750) is amended concerning the operation 
of refrigeration unit, but as prior order is otherwise supported by the 
evidence and the law applicable thereto complainant’s petition for re- 
consideration is dismissed. As complainant had opportunity to submit 
all evidence before record was closed and decision rendered, prior order 
not erroneous in not considering other evidence which it failed to ad- 
duce but had attached to informal complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on June 11, 1968, dismissing the complaint 
and awarding reparation to respondent against complainant, on 
a counterclaim, in the amount of $1,499. A copy of this order was 
served upon complainant, which filed a petition for reconsidera- 
tion within the 10-day period provided in section 47.24 of the 


rules of practice (7 CFR 47.24), thus automatically setting aside 
the order of June 11 pending final action on the petition. 


Complainant in its petition, and as a first ground for the re- 
consideration of our order of June 11, states that it submitted to 
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the Department certain interrelated documents, which were at- 
tached as exhibits to its informal complaint. Complainant further 
states that some of these documents were included, in part, in 
the report of investigation, while the remainder were omitted 
entirely. Complainant takes the position that a consideration of 
the full contents of these documents is essential not only in 
evaluating its position herein, but in arriving at a proper decision 
in the case. Complainant charges, therefore, that our order of 
June 11, rendered without a consideration of the full contents of 
the documents in question, is erroneous. 


Section 47.7 of the rules of practice, (7 CFR 47.7), provides 
that the contents of the Department’s report of investigation shall 
automatically be considered as a part of the evidence in this pro- 
ceeding. In the Department’s letter of December 18, 1967, serv- 
ing the report of investigation upon complainant, specific refer- 
ence was made to this section of the rules of practice. Thereafter, 
complainant was given the opportunity to file evidence in the pro- 
ceeding by way of an opening statement and a statement in re- 
ply. Complainant did file an opening statement and a statement 
in reply, but in neither submission did it offer in evidence any of 
the documents which it now claims were omitted from the report 
of investigation. 


Having been served with a copy of the report of investigation, 


complainant is deemed to have known the contents thereof. If 
complainant, as it now claims, was of the opinion that the evi- 
dence in the report was deficient, we can see no good reason why 


it did not remedy the deficiency by submitting the desired mate- 


rial in evidence at the times it was given the opportunities to do 


so. Complainant not only failed to do this, however, but has also 
waited until the record was closed and a decision rendered in the 
case to bring the matter to our attention. Under all the circum- 


stances, we conclude that the absence from the record of the docu- 
ments in question is attributable to complainant, and that their 


exclusion from consideration in the issuance of our order of June 
11, 1968, was therefore not erroneous. 


Complainant in its petition contends that we also erred in our 


order of June 11, in that we found that the refrigeration unit in 
van SFTZ 504056 was defective. Complainant points out that the 


evidence shows only that the refrigeration unit in van SFTZ 
504386 (which is not in controversy in this case) was defective. 
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We concur with complainant’s contention here, for in review- 
ing the record, we find no evidence to establish that the refriger- 
ating facilities of SFTZ 504056 were operating improperly. Ac- 
cordingly, we conclude that this finding in our order of June 11 
is erroneous, and further conclude that the order should be, and 
hereby is, amended to correct such error and to show that the 
refrigeration in van SFTZ 504056 was apparently operating in a 
normal manner. 


Complainant next contends in its petition that our order of 
June 11 is in error in that we stated therein that the subject 
lettuce was delayed in transit some 45 hours. Complainant urges 
the conclusion that the delay was no more than 24 hours. 


It appears that the delay in question occurred while the flat 
car containing vans SFTZ 504386 and SFTZ 504056 was on the 
lines of the Atchison, Topeka and Santa Fe Railroad Company 
lines. In this connection a letter was directed to complainant’s 


representative under date of June 26, 1967, signed by J. KE. Chap- 
pell, of the carrier’s Freight Claim Department. In this letter, 


which is in evidence as Exhibit No. 1 to complainant’s opening 
statement, the following relevant language appears: 


“The car and trailer arrived at Belen, New Mexico, March 


18, 1967, at 8:05 PM. There were two vans on this flat car, 
SFTZ 504386 and 504056. The refrigeration unit was in 


bad order and as repairs could not be made at Belen, New 
Mexico, the car was forwarded to Clovis, New Mexico, 


arriving there at 2:00 AM on March 20. The refrigeration 
unit on SFTZ 504386 was repaired and both vans moved out 
on the same flat car from Clovis at 5:58 PM March 20, 
1967. 


“The car with the vans was scheduled to arrive at 11:30 


PM March 20 for delivery to the Belt Railway Company at 


Chicago at 4:30 AM March 21, 1967. Car arrived at Chicago 
at 10:25 AM March 22 and delivery was made to the BRC 
that same day. Late arrival at Chicago and delivery to the 
Belt Railway Company was due to the bad order refrigera- 


tion unit on trailer SFTZ 504886.” 


Judging from the language in the first paragraph quoted, the 
elapsed time between the time the flat car arrived at Belen, New 


Mexico, and the time it was released at Clovis, New Mexico, was 
approximately 45 hours, as stated in our June 11 order. It fur- 
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ther appears from this paragraph that the movements of the flat 
car during this period were expressly related to the failure of 
the refrigeration service in van SFTZ 504386. 


In attempting to construe the contents of the second paragraph 
of this exhibit, it appears that the car should have arrived in 
Chicago at 11:30 p.m. March 20, for delivery to the Belt Railway 
Company at Chicago 5 hours later, at 4:30 a.m. on March 21. It 
appears that the car actually arrived in Chicago at 10:25 a.m. on 
March 22, or 35 hours and 25 minutes later than it should, with 
“delivery [being] made to the BRC that same day.” We have no 
information as to the exact time on March 22 the car was turned 
over to the BRC on March 22, but it was possible for it to have 
been more than 12 hours later and still have been on “that same 


day,” as stated by the carrier’s agent. 


In comparing the contents of these two paragraphs (which 
constitute the principal evidence we have on this issue), we con- 


clude that they fail to establish either that the finding in our 
order of June 11 of a 45-hour delay in transit of the disputed 
shipment is in error, or that the delay was less than this, or 24 
hours. Accordingly, we find no merit to this claim of error by 
complainant on our part. 


Having acknowledged earlier that we erred in finding that the 
refrigeration service on van SFTZ 504386 was not performing 
properly in transit, and since this is the only error set forth in 
the petition which is supported by the evidence, we must next 
determine whether the error is such as to reverse our decision 
in the order issued on June 11, 1968. As we stated in our order 
of June 11, in part, complainant has the burden of proving that 
the rib discoloration in this shipment was not caused or mate- 
rially aggravated by the delay in transit: We concluded at that 
time that complainant has failed to sustain that burden. We have 
found no reason, after a review of the record and a consideration 
of the matters presented in the petition, to arrive at any different 
conclusion. Accordingly, the petition should be and hereby is dis- 
missed without prior service upon respondent, the order of June 
11, 1968, is reinstated, and the reparation awarded in that order 
shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 11,969) 


NEWsoM & MCLEOD v. NAAR FoopD CoMPANY, INC. PACA Docket 
No. 2-757. Decided August 9, 1968. 


Contract term—Processing grade, potatoes—Rejection—Damages 


In delivered sale of potatoes of “Maine processing grade” where the potatoes 
met such grade before shipment and on arrival and respondent unloaded 
and sold portion and rejected balance for alleged poor condition, re- 
jection was unjustified and respondent liable for difference between 
contract price and the amount already paid by respondent for the por- 
tion sold, less amount realized on resale by complainant. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $384 in connection with 


a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon respondent, and respond- 
ent filed an answer denying liability. Since the amount involved 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 


procedure, the parties were given an opportunity to file addi- 
tional evidence in the form of sworn statements but neither party 


did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Francis J. Reardon, doing 
business as Newsom & McLeod, whose address is 33 B. & M. Pro- 
duce Market, Charlestown, Massachusetts. 


2. Respondent, Naar Food Company, Inc., is a corporation 
whose address is 420 East 88rd Street, Brooklyn, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about June 6, 1967, in the course of interstate com- 
merce, complainant sold to respondent 840 50-pound bags of 
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Maine B Size potatoes, processing grade, at an agreed price of 
$1.10 per bag, total $924, delivered respondent’s place of busi- 
ness by 7:00 a.m., June 9, 1967. 


4. On or about June 8, 1967, complainant shipped from Houl- 
ton, Maine, to respondent’s place of business in Brooklyn, New 
York, the potatoes called for in the contract of sale. 


5. The potatoes arrived at respondent’s place of business on 
time, June 9, 1967, and respondent accepted the potatoes by un- 
loading 200 bags from the truck. Thereafter respondent rejected 
the remaining 640 bags of potatoes and requested a Federal in- 
spection of the commodity. A Federal inspection was made of 
the potatoes remaining on the truck at 1:50 p.m., June 9, 1967. 
The results of that inspection are, in relevant part, as follows: 


“Quality: Mature, fairly clean, fairly well to well shaped. 
Grade defects average 4% serious damage by sunburn and 
scab, including 2% by serious damage by old bruises. 


“Condition: Mostly firm, some potatoes slightly to not seri- 
ously shriveled, average 5% old sprouts from 2 1/4 to 4 
inches in length not affecting grade. Average 2% serious 
damage by Internal Black Spot. Average 1% serious damage 
by Fusarium Tuber Rot. Less than 1/2 of 1% Black Heart. 
Less than 1/2 of 1% Soft Rot. 


“Grade: Maine processing. 


“Remarks: Inspection and certificate restricted to product 
and lading in all layers of first two stacks nearest rear door 
and upper three layers in remainder of load.” 


6. Complainant upon receiving notice of respondent’s rejection 
of the 640 bags of potatoes remaining in the truck sent the fol- 
lowing telegram to respondent: 


“ACCEPTING UNDER PROTEST AND SELLING FOR 
YOUR ACCOUNT AND RISK BALANCE OF TRUCK- 
LOAD B SIZE MAINE POTATOES. ACCOUNTING OF 
YOUR LOSS WILL FOLLOW. ALSO HOLDING YOU RE- 
SPONSIBLE FOR FURTHER DETERIORATION AND 
ADDITIONAL COSTS.” 


7. The same day complainant sold the remaining 640 bags of 
potatoes for $320. Respondent has paid complainant the contract 
price of $1.10 per bag for the 200 bags which it unloaded and 
kept, or $220. 
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8. The formal complaint was filed November 2, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
It is the contention of respondent that its rejection of the 640 
bags of potatoes was justified because they were in poor condi- 
tion and unsuitable for its company’s production of potato salad. 


The broker’s memorandum of sale states that the potatoes were 
to be “U.S. processing grade.” This presents us with some dif- 
ficulty since there are two U.S. processing grades, U.S. No. 1 
and U.S. No. 2. The potatoes graded “Maine processing grade” 
both before shipment and on arrival. The evidence in the in- 
vestigation report reveals that the Maine processing grade fits 
between the U.S. No. 1 and U.S. No. 2 processing grades as to 
the standards required to be met. We conclude, since there is no 
“U.S. processing grade,” that the parties intended the contract 
to call for Maine processing grade. This is in fact the allegation 
of the complaint and it is not denied by respondent. 


Since the potatoes met the requirements for Maine processing 
grade when delivered, respondent’s rejection was wrongful. Un- 
der Section 2-706 of the Uniform Commercial Code, where the 
buyer wrongfully rejects the goods the seller may resell them. If 
the resale is made in a commercially reasonable manner the seller 
may recover the difference between the resale price and the con- 
tract price, together with incidental damages. Respondent makes 
no claim and we find no evidence that the resale was in other 
than a commercially reasonable manner. The contract price for 
the 840 bags of potatoes was $924. Respondent has paid $220, or 
the full contract price, for the 200 bags which it kept. Complain- 
ant realized $320 from his sale of the remaining 640 bags of 
potatoes. The difference between the resale price and contract 
price for these remaining potatoes is $384. Respondent’s failure 
to pay complainant this amount is a violation of section 2 of the 
act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $384, with interest thereon 
at the rate of 6 percent per annum from July 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 11,970) 


CHILD Bros. INC. v. MAGNOLIA FRUIT & PRODUCE Co. PACA Doc- 
ket No. 2-763. Decided August 12, 1968. 


Jurisdiction—Foreign commerce—Allocation of payment 


In proceeding involving produce all of which moved in intrastate commerce 
except shipment of strawberries, Secretary without jurisdiction to con- 
sider claim concerning intrastate commodities. Payments by respondent 
directed to specific invoices are so applied and payments not directed to 
specific invoice are applied to intrastate shipments. Reparation is 
awarded complainant against respondent for contract price of straw- 
berry shipment that moved in foreign commerce less payments directed 
by respondent to the invoice for such produce. 


David Blonder, Los Angeles, Cal., for complainant. 
Respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,110.50 in connection 
with the shipment of strawberries in foreign commerce and other 
perishable agricultural commodities in intrastate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, admitting most of 
the material allegations of the complaint, but denying liability 
for the amount claimed and admitting liability for a lesser 
amount. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in the form 
of opening and answering statements. However, no additional 
evidence was submitted by either party. 
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FINDINGS OF FACT 


1. Complainant, Child Bros. Inc., is a corporation whose ad- 
dress is 730 Market Court, Los Angeles, California. 


2. Respondent is a partnership composed of Anthony Thomas 
Faour, Kenneth Alleen Faour, and Alice Emmett Faour, doing 
business as Magnolia Fruit & Produce Co., whose address is 3123 
Produce Row, Houston, Texas. At the time of the transactions 
involved herein, respondent was licensed under the Act. 


3. On or about March 26, 1967, to April 30, 1967, both in- 
clusive, complainant sold to respondent certain perishable agricul- 
tural commodities for a total invoice price of $2,150.50. Included 
in the seven invoices covering the commodities were Mexican 
strawberries, which had been transported in foreign commerce, 
the total price of which amounted to $1,375. All other commodi- 
ties covered by the invoices were shipped in intrastate commerce 
only. 


4. On or about the dates referred to in Finding of Fact 3, com- 
plainant shipped and delivered to respondent the said commodi- 
ties, including the strawberries. Respondent accepted the com- 
modities and paid complainant $624.50 on two specific invoices. 
Respondent paid an additional $399.00 which was not allocated 
to any specific invoice. No further payments have been made by 
respondent. 


5. An informal complaint was filed on August 15, 1967, which 
was within 9 months from the time the causes of action herein 
accrued. The formal complaint was filed on December 11, 1967. 


CONCLUSIONS 


It is admitted by both parties that none of the perishable agri- 
cultural commodities involved herein moved in interstate com- 
merce, except the strawberries, which were shipped from Mexico 
in the course of foreign commerce. Therefore, the Secretary is 
without jurisdiction to consider any claim for payment with re- 
spect to the intrastate commodities. The Department’s jurisdic- 
tion is limited to the strawberries, the total price of which was 
$1,375. 


The evidence shows that respondent has paid complainant 
$624.50 on two specific invoices, and complainant states that 
this amount was credited to the intrastate portion of the ship- 
ments. Respondent challenges complainant’s right to so apply the 
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payments made, stating that respondent paid $624.50 on specific 
invoices, which also included strawberries. Respondent further 
claims that it is due a credit of $10 for five crates of endive at 
$2 per crate which “was rotten on delivery,” and that this amount 
should be deducted from the amount claimed in the complaint. 
When respondent’s answer was served upon complainant, it 
sent a letter to the Department conceding that respondent is due 
the $10 credit on the endive. 


Although respondent admits owing the balance claimed in the 
complaint, that is, $1,100.50, the Department has no authority to 
issue an order in this amount, since it includes intrastate ship- 
ments. As we have stated, the total price of the strawberries was 
$1,375. The total price of the intrastate portion of the shipments 
was $775.50. Respondent made payments in three checks. A check 
dated October 21, 1967, in the amount of $240 covered only straw- 
berries shown by invoice 30960 D. On September 22, 1967, re- 
spondent paid complainant $384.50 on invoice 30946 A, of which 
$198 was for strawberries, leaving a balance of $203 in this pay- 
ment which was applied to the intrastate commodities. A check 
on July 31, 1967, in the amount of $399, does not appear to have 
been tendered for payment of any specific invoice. Complainant, 
therefore, had a right to allocate this payment to respondent’s in- 
debtedness for intrastate shipments. It is a general rule of law 
that where the debtor does not exercise his power to apply a 
payment to one of several] debts, the law will apply the payment 
in a way most beneficial to the creditor. Cf. J. Segari & Company 
v. John Farace, Jr., 23 A.D. 495. It is equally well established 
that a debtor making a voluntary payment on his indebtedness 
to a creditor may direct to which portion of the indebtedness the 
payment shall be applied. Howerton Distributing Company v. 
Coachella Valley Growers Cooperative, Inc., 26 A.D. 420; 40 Am. 
Jur. Payment, Section 108, p. 791. Thus, respondent had every 
right to indicate which invoices were to be covered by the pay- 
ments made. It appears that respondent has actually paid on 
account $1,023.50, which includes the additional $399 that re- 
spondent did not allocate to a definite invoice. A total of $602 
has been paid by respondent which was correctly applied to the 
intrastate portion of the shipments. A total of $438 paid by re- 
spondent was specified by it as payment for strawberry pur- 
chases, which amount, when deducted from the total cost of the 
strawberries, $1,375, leaves a balance due on the strawberries of 
$937. We conclude that respondent’s failure to pay this amount 
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to complainant promptly was in violation of Section 2 of the Act. 
Complainant should be awarded reparation for this amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $937, with interest thereon at 
the rate of 6 percent per annum from June 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,971) 


CONSOLIDATED-HOOKER PRODUCE CO. v. CAPITOL TOMATO COM- 
PANY, INc. PACA Docket No. 2-789. Decided August 12, 
1968. 


Breach of suitable shipping condition—Damages 


In f.o.b. sale where buyer failed to establish warranty of grade and where 
transit conditions were normal and complainant breached warranty of 
suitable shipping condition in sale of plums, some of which had to be 
dumped, respondent entitled to damages in amount of difference between 
total contract price and resale proceeds plus incidental damages. As 
balance due after deducting damages equals amount already paid by 
respondent as an undisputed amount, complaint dismissed. 


Complainant pro se. 
Watson, Blanche, Wilson, Posner & Thibaut, Baton Rouge, La., for 
respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $268.79 
in connection with a transaction involving 150 lugs of plums in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto denying liability. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant and respondent, respec- 
tively, were given the opportunity to file an opening and an 
answering statement, but neither did so. Each party was also 
given the opportunity to file a brief, but neither did so. 


FINDINGS OF FACT 


1. Complainant, Consolidated-Hooker Produce Co., is a corpora- 
tion whose address is P. O. Box 2860, Terminal Annex, Los 
Angeles, California. 


2. Respondent, Capitol Tomato Company, Inc., is a corporation 
whose address is P. O. Box 35, Baton Rouge, Louisiana. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On July 25, 1967, in the course of interstate commerce, com- 
plainant sold to respondent 150 lugs of Santa Rosa plums, size 
8x4x4, at an agreed price of $4.85 per lug, f.o.b. Los Angeles, 
California, or a total of $727.50 for the lot. The contract between 
the parties was negotiated by a broker, Lindy’s Sales, of Los 
Angeles, which issued its Broker’s Memorandum of Purchase and 
Sale in connection therewith. 


4, The subject plums were shipped by complainant by truck 


from loading point in Los Angeles, California, on the date of sale, 
July 25, 1967, to respondent at Baton Rouge, Louisiana. The ship- 
ment arrived at Baton Rouge on or about July 31 and was fed- 


erally inspected there at 9 a.m. on that date, at respondent’s re- 


quest. The results of that inspection, in relevant part, are as fol- 
lows: 


“Where inspected: Applicant’s store. 
“Kind of trailer: Refrigerator Trailer. 


“Condition of trailer: Temperature control unit in operation. 


“Products inspected ...: PLUMS... stamped ‘Santa Rosa’ 
... Applicant states 150 lugs. 





“Condition of load .. .: Trailer partly unloaded .. . 
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‘6% * * 


“Temperature of product: In various lugs 44 to 48° F. 


“Condition: Mostly firm to firm-ripe, some ripe, generally 
purplish red. Damage by tan to brown numerous discolored 
areas in most samples 10 to 40%, some none, average 22%, 
affecting 10 to 50% of surface. Decay range from 4 to 16%, 
average 9%, chiefly Blue Mold and Rhizopus Rot in various 
stages, mostly early. 


“Remarks: Inspection and certificate restricted to portion 
of load remaining at time of inspection. Trailer also con- 
tains other fruit not inspected.” 


5. Respondent received the results of the Federal inspection 
and on that same day, July 31, its president, Joe Dazzio, tele- 
phoned the broker and complained of the condition of the plums, 
as revealed by the Federal inspection. The complaint was relayed 
to complainant, which wired respondent, still on July 31, as fol- 
lows: 


“SANTA ROSAS SOLD AND ACCEPTED HERE IN 
GOOD CONDITION PLUMS NOT SOLD WITH CONDI- 
TIONS OF INSPECTION UPON ARRIVAL OR GUARAN- 
TEE SHIPMENT IN TRANSIT SEVEN DAYS TEMPERA- 
TURE 44 DEGREES TOO WARM FOR FRUIT MAKE 
REMITTANCE AS INVOICED.” 


In reply, respondent wired the broker, also on July 31, as follows: 


“WE BOUGHT U.S. 1 PLUMS HAVE INSPECTED TO- 
DAY NOT UP TO GRADE AND HANDLING THE PLUMS 
FOR THE ACCOUNT TO WHOM IT MAY CONCERN 
WILL REMIT PROCEEDS.” 

6. Respondent resold the plums, and in a subsequent account- 


ing rendered to complainant, showed net proceeds of $458.71 
realized from the disposition of 117 of the lugs. The remaining 
83 lugs were dumped by respondent on August 3, after being 
officially certified as 100% decayed. 


7. Respondent has paid complainant $458.71 as an undisputed 
amount due in connection with this transaction. 


8. The formal complaint was filed on January 19, 1968, which 
was within 9 months after the alleged cause of action herein 


accrued. 
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CONCLUSIONS 

Respondent’s acceptance of the subject plums is not disputed. 
Accordingly, having accepted the plums, respondent is liable to 
complainant for the agreed purchase price thereof, less provable 
damages sustained by respondent as the result of any breach of 
contract by complainant. B. G. Anderson Co., Inc. v. Comunale, 
25 A.D. 228 (1966). In this connection respondent apparently is 
contending, as reflected in its telegram of July 31, 1967, to the 


broker, that the plums had been expressly warranted by com- 
plainant to be U.S. No. 1 grade at time of sale, but that the plums 
had not met this warranty, as shown by the results of the Fed- 
eral inspection made at Baton Rouge on July 31. 


Before engaging in any discussion relating to the alleged 
breach by complainant of the express warranty, it is first neces- 
sary that respondent establish, by a preponderance of the evi- 
dence, that such warranty was indeed given by complainant. On 
the basis of the evidence before us, we conclude that respondent 
has failed to sustain this burden. Accordingly, no question of 
breach or damages arises in connection with this claimed war- 
ranty. 


While respondent has failed to prove any express warranty 
made in connection with this transaction, there is a warranty 
under the f.o.b. terms of the sale that the plums, at the time of 
sale, were in suitable shipping condition. See section 46.43(i) of 
the regulations, 7 CFR 46.43(i). “Suitable shipping condition,” 
in relation to direct shipments, is defined in the regulations as 
meaning that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal de- 
terioration at the contract destination agreed upon between the 
parties. (7 CFR 46.43(j)). Respondent, in substance, takes the 
position that this warranty was breached by complainant, and 
points to the results of the Federal inspection of July 31 as 
support for its contention. Complainant apparently questions the 
applicability of the warranty in this case, on the ground that the 
temperature maintained in the truck when the plums were in 
transit was so high as to constitute abnormal transportation 
service and conditions. 


With respect to this contention of complainant, we take official 
notice of the Department’s publication, “Protection of Rail Ship- 
ments of Fruits and Vegetables,” Agriculture Handbook No. 195, 
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(July 1961), wherein it is said that the desired product tempera- 
ture for plums in transit ranges from 35° to 45° F. Comparing 
this with the product temperature range of 44° to 48° F. found 


in the plums by the Federal inspector at Baton Rouge on July 


31, we are inclined to the view that complainant’s charge of “ab- 
normally high temperatures in transit” has little foundation. In 
addition to the statement from the Handbook to which we have 
referred, our view receives some support from the fact that no 
great degree of ripening was noted in the plums at Baton Rouge 


by the Federal inspector, as would have been expected had the 
fruit traveled under abnormally high temperatures during the 
five or more days it was in transit. We think our view gains 


further support from the fact that there was included with the 
plums in the truckload of commodities shipped to respondent 
from Los Angeles a quantity of nectarines. According to the 
Handbook, the recommended temperature range for nectarines 
in transit is similar (32°-45° F.) to that recommended for 
plums. If, then, abnormally high temperatures had prevailed in 
the truck during transit, as claimed by complainant, it would 
appear that abnormal deterioration would have been noted in the 
nectarines. Apparently this was not so, however, for no complaint 
was made concerning the condition on arrival of the nectarines 
or any of the other products in the truck, except the plums. 


Upon a consideration of all the evidence, we conclude that it 
does not support a finding that the temperature in the truck haul- 
ing the plums from California to Louisiana was abnormal. We 
further conclude that the plums were handled under normal trans- 
portation service and conditions, that the warranty of suitable 
shipping condition is applicable to this case, and that the results 
of the Federal inspection of July 31, 1967, made at contract desti- 
nation in Baton Rouge, are sufficient to establish the breach of 
the warranty by complainant. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered at the time and place of 
delivery to the buyer, and the value the goods would have had at 
that time if they had met the specifications of the contract. Peru 
Orchards Company, Inc. v. Economy Produce Company, 23 A.D. 
325 (1964). Respondent is also entitled to recover incidental 
damages resulting from the breach. Cf. Leo Young, Inc. v. Good 
Deal Supermarkets, Inc., 25 A.D. 533 (1966). See, also, section 
2-714, Uniform Commercial Code. With respect to the value the 
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shipment would have had if it had met contract requirements, 
there being no other evidence available, we will accept as in- 
dicative of such value the f.o.b. contract price, plus freight to 
destination. M. Botner & Son, Inc. v. Central Produce Co., Inc., 
23 A.D. 1549 (1964). The actual market value of goods delivered 
may be evidenced by the resale price when such goods are resold 
by the buyer in a prompt and reasonable manner. J. A. Wood 
Company v. Yeckes-Eichenbaum, Inc., 27 A.D. 404 (1968). 


The total of the f.o.b. contract price of the plums, plus freight, 
is $855, which figure we accept as the value of plums meeting 
contract requirements. It appears that respondent made a prompt 
and proper disposition of the plums at Baton Rouge, for total pro- 
ceeds of $704.95, which we accept as indicative of the value of 
the plums actually delivered to respondent. The difference between 
the value of plums meeting contract requirements, $855, and the 
value of the plums actually delivered, $704.95, is $150.05, which 
sum represents a part of respondent’s damages stemming from 
complainant’s breach. Respondent is also entitled to incidental 
damages resulting from the breach, in the amount of $118.74. 
Adding this sum, $118.74, to the damages already found, $150.05, 
brings respondent’s total damages to $268.79. Subtracting those 
damages from the f.o.b. contract price of $727.50, leaves a balance 
of $458.71 due complainant from respondent in connection with 
the purchase and sale of the plums. Since this amount, $458.71, 
has already been paid to complainant by respondent in connection 
with the transaction, it appears that complainant has no further 
claim against respondent. We conclude, therefore, that the com- 
plaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,972) 


GEORGE J. PARDI PRODUCE COMPANY v. J & J DISTRIBUTORS Co. 
PACA Docket No. 2-748. Decided August 22, 1968. 


Joint account established—Liability for joint loss 





Where complainant established that both transactions involving cars of 
peppers and cans of mixed vegetables were to be handled on joint ac- 


ae 
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count basis with parties sharing resulting profits or losses equally, and 
respondent failed to establish that the mixed vegetables were to be 
handled on consignment, respondent liable to complainant for equal share 
of the resulting joint loss on both transactions and counterclaim for 
travel expenses not established. 


Sid L. Hardin, Edinburg, Texas, for complainant. 
Carl H. Judin, Jr., McAllen, Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $421.10 in connection with 
transactions involving three carloads of peppers and two carloads 
of mixed vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer and 
counterclaim thereto, denying liability to complainant and re- 
questing an award of reparation against complainant in the 
amount of $47.18. Complainant filed a reply to the counterclaim, 
denying that any amount was due respondent, and reasserting 
his (complainant’s) claim of $421.10 against respondent. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Pursuant to this procedure, complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, George Joseph Pardi, doing 
business as George J. Pardi Produce Company, whose address 
is P. O. Box 155, Edinburg, Texas. At the time of the transactions 
involved herein, complainant was licensed under the act. 


2. Respondent, J & J. Distributors Co., is a corporation whose 
address is 13808 Westway Boulevard, McAllen, Texas. At the time 
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of the transactions involved herein, respondent was licensed under 
the act. 


8. On each of the days of November 7, November 14, and No- 
vember 16, 1966, in contemplation of shipment in interstate com- 
merce, the parties entered into an agreement for the handling, 
on a jeint account basis, of a carload of Texas peppers, with each 
party to share equally in the profits or losses which might result 
from the disposition of each of the three carloads. Pursuant to 
and in accordance with such agreements, three carloads of Texas 
peppers (ART 31348, ART 29128, and PFE 13683) having a 
total agreed joint account value of $6,842, were sold in interstate 
commerce for a total net of $6,376.58, for a total joint account 
loss of $465.42 on the three carloads. 


4. On each of the days of December 5 and December 12, 1966, 
in contemplation of shipment in interstate commerce, the parties 
entered into an agreement for the handling, on a joint account 
basis, of a carload of mixed vegetables, with each party to share 
equally in the profits or losses which might result from the dis- 
position of each of the two carloads. Pursuant to and in ac- 
cordance with such agreements, two carloads of mixed vegetables 
(PFE 452860 and PFE 300086) having a total agreed joint ac- 
count value of $3,659.20, were sold in interstate commerce for a 
total net of $3,282.41, for a total joint account loss on the two 
carloads of $376.79. 


5. The total of the joint account losses sustained on the five 
carloads of vegetables involved herein amounts to $842.21. Under 
the joint account agreements, respondent owes complainant one- 
half of this sum, or $421.10, which has not been paid and which 
is now due and owing. 


6. An informal complaint was filed on May 2, 1967, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The parties agree that the three carloads of peppers involved 
herein were to have been sold on a joint account basis, with the 
parties sharing the resulting profits or losses equally. The parties 
likewise agree that the disposition of the three shipments, in 
accordance with these agreements, resulted in joint account losses 
totaling $465.42, or $232.71 allocable to each party. Complainant 
likewise avers that the two carloads of mixed vegetables in- 
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volved herein also were covered by joint account agreements 
similar to those made in connection with the disposition of the 
three carloads of peppers, and that respondent is therefore bound 
by such agreements to share one-half of the loss realized on the 
sale of the mixed vegetables, or $188.39. Respondent, however, 
denies that it entered into joint account agreements with com- 
plainant with respect to the two carloads of mixed vegetables, 
and alleges that the parties had agreed that respondent should 
handle the 1,707 packages contained in the two cars for the ac- 
count of complainant, at an agreed brokerage of 10¢ per package. 


As evidence in support of their respective allegations, com- 
plainant has submitted in evidence his sworn statement, and re- 
spondent has submitted the affidavit of its president, J. R. Ball. 
In their statements each affiant professes first-hand knowledge 
of the agreement made by the parties, with the statement of each 
tending to support the position taken by the party offering the 
respective affidavit in evidence. In addition to his own affidavit, 
however, complainant has also submitted the affidavit of his 
former bookkeeper, who was in complainant’s employ during 
December 1966, and this individual swears under oath, among 
other things, that he was present at the times the parties dis- 
cussed the disposition of the two carloads of mixed vegetables, 
and that they agreed to handle them on a joint account basis. 


In reviewing the record before us,! we are of the opinion that 
the preponderance of the evidence supports the position taken 
by complainant. Accordingly, we conclude that the parties agreed 
to handle the two carloads of mixed vegetables on a joint ac- 
count basis, with the parties sharing equally in all profits or 
losses resulting from such disposition, and that respondent is 
therefore liable to complainant for one-half of the undisputed 
losses realized on the disposition of these two shipments, or 
$188.39. In addition, there is due complainant from respondent 
one-half of the undisputed loss resulting from the disposition of 
the three carloads of peppers under the joint account agree- 
ments, or $232.71. The total thus due complainant in connection 





1. After negotiating a contract, a broker is required by the regulations (7 CFR 46.28(a)) 
to issue a memorandum, setting forth the essential details of such contract. Respondent in 
this case, however, has introduced no broker’s memoranda in evidence, nor does it allege 
that such were issued, in support of its contention that it acted as broker in connection 
with the disposition of the disputed shipments. 
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with all five shipments is $421.10.2 Respondent’s failure to pay 
this sum to complainant is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $421.10, with interest thereon 
at the rate of 6 percent per annum from January 1, 1967, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,973) 


CRANE DISTRIBUTING COMPANY v. MORRIS BROS. FRUIT COMPANY. 
PACA Docket No. 2-760. Decided August 23, 1968. 


Agreement for settlement—Failure to establish 


Where respondent admitted transactions as alleged in complaint, admitted 
that produce met contract requirements, and failed to establish that an 
agreement was reached for settlement in full by making partial pay- 
ment, respondent liable for balance owing on the contracts. 


Complainant pro se. 
Martin Jerry Bleckman, Los Angeles, Cal., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


2. As we mentioned in our preliminary statement, respondent has filed a counterclaim 
in this proceeding. In the counterclaim respondent requests, as part of its claim against 
complainant, brokerage in the amount of 10¢ per package on the total of 1,707 packages 
of mixed vegetables contained in cars PFE 300086 and PFE 452860. Since we have already 
concluded that respondent has failed to establish complainant’s liability for brokerage in 
connection with these two loads, we find that this portion of respondent’s counterclaim 
is without merit and should be dismissed. The remainder of respondent’s counterclaim has 
to do with its allegation that complainant is liable for one-half of the expenses incurred 
in connection with two trips allegedly made by respondent’s president, J. R. Ball, in 
behalf of its joint account interests with complainant. Complainant denies that these trips 
had any connection with, or were made on behalf of, any joint account interests involving 
the parties herein. As the party affirmatively alleging the obligation of complainant to con- 
tribute to the expenses of the aforesaid trips, the burden of proving such obligation, by a 
preponderance of the evidence, rests upon respondent. On the basis of the evidence before 
us, we are of the opinion that respondent has failed to sustain this burden. Accordingly, so 
much of the counterclaim as relates to the alleged liability of complainant for a pro-rata 
share of those travel expenses should be dismissed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $7,880.66 in connection 
with transactions involving the sale and shipment of grapefruit 
in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, admitting the trans- 
actions as alleged, admitting the shipment of grapefruit meeting 
the requirements of the contract, but denying liability as claimed 
in the complaint. 


Although the amount involved herein is in excess of $1500, the 
parties waived an oral hearing and the issues were submitted 
under the shortened procedure provided in the Rules of Practice 
(7 CFR 47.20). Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in the form 
of sworn opening and answering statements. However, no ad- 
ditional evidence was submitted by either party. 


FINDINGS OF FACT 


1. Complainant is an individual, Raymond M. Crane, doing 
business as Crane Distributing Company, whose address is 746 
South Central Avenue, Los Angeles, California. Complainant is 
the assignee of Pioneer Fruit Company, Phoenix, Arizona, and 
Eastern Marketing Service, Inc., Bartow, Florida, for the pur- 
poses of this proceeding. 


2. Respondent is a partnership composed of Louis Morris and 
Nick Morris, doing business as Morris Bros. Fruit Company, 
whose address is 766 Market Court, Los Angeles, California. At 
the time of the transactions involved herein, respondent was 
licensed under the Act. 


8. On or about November 23, 1966, in the course of interstate 
commerce and by oral contract, complainant’s assignor, Eastern 
Marketing Service, Inc., sold to respondent through complainant, 
who was to invoice and collect, a truckload of Magic River Brand 
Ruby Red grapefruit, for a total delivered price of $3,942.50. This 
load was shipped from Bartow, Florida, to respondent at Los 
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Angeles, California. The grapefruit was accepted by respondent 
upon arrival, and respondent paid complainant $686 of the pur- 
chase price, leaving a balance due and unpaid of $3,256.50. 


4. On or about December 6, 1966, in the course of interstate 
commerce and by oral contract, complainant’s assignor, Eastern 
Marketing Service, Inc., sold to respondent through complainant, 
who was to invoice and collect, part of a truckload of Magic 
River Brand Ruby Red grapefruit, for a total delivered price of 
$1,159.65. Complainant shipped from Bartow, Florida, to re- 
spondent at Los Angeles, California, this partial load of grape- 
fruit. Respondent accepted the fruit upon arrival and paid com- 
plainant $201.78, leaving a balance due and unpaid of $957.87. 


5. On or about December 27, 1966, in the course of interstate 
commerce and by oral contract, complainant’s assignor, Pioneer 
Fruit Company, sold to respondent through complainant, who 
was to invoice and collect, part of a truckload of New River 
Brand grapefruit, for a total invoice price of $696.80. Complain- 
ant shipped from Phoenix, Arizona, to respondent at Los Angeles, 
California, this partial load of grapefruit. Respondent accepted 
the fruit upon arrival and paid complainant $121.24 of the pur- 
chase price, leaving due and unpaid a balance of $575.56. 


6. On or about December 27, 1966, in the course of interstate 
commerce and by oral contract, complainant’s assignor, Pioneer 
Fruit Company, sold to respondent through complainant, who 
was to invoice and collect, a truckload of New River Brand grape- 
fruit, for a total invoice price of $1,535.45. Complainant shipped 
from Phoenix, Arizona, to respondent at Los Angeles, California, 
this load of grapefruit. Respondent accepted the fruit upon ar- 
rival, and paid complainant $267.17, leaving due and unpaid a 
balance of $1,268.28. 


7. On or about December 30, 1966, in the course of interstate 
commerce and by oral contract, complainant’s assignor, Pioneer 
Fruit Company, sold to respondent through complainant, who 
was to invoice and collect, part of a truckload of New River 
Brand grapefruit, for a total price of $642. Complainant shipped 
from Phoenix, Arizona, to respondent at Los Angeles, California, 
this partial load of grapefruit. Respondent accepted the fruit upon 
arrival and paid complainant $111.70 on the purchase price, 
leaving due and unpaid a balance of $530.30. 


8. On or about January 5, 1967, in the course of interstate 
commerce and by oral contract, complainant’s assignor, Eastern 
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Marketing Service, Inc., sold to respondent through complainant, 
who was to invoice and collect, part of a truckload of Magic River 
Brand Ruby Red grapefruit for a total delivered price of 
$1,564.35. Complainant shipped from Bartow, Florida, to re- 
spondent at Los Angeles, California, this partial load of grape- 
fruit. Respondent accepted the fruit upon arrival and paid com- 
plainant $272.20 on the purchase price, leaving due and unpaid a 
balance of $1,292.15. 


9. It was the custom between the parties for respondent to 
have 30 days following the receipt and acceptance of the com- 
modity purchased and sold, to pay the purchase price. 


10. There is due and owing from respondent to complainant a 
total unpaid balance of $7,880.66. 


11. An informal complaint was filed on September 18, 1967, 
which was within 9 months after accrual of the causes of action 
herein. 


CONCLUSIONS 


While respondent specifically admits in its answer each and 
every purchase and sale, and shipment, as alleged, and in the 
manner agreed upon between the parties, respondent denies that 
portion of the complaint relating to acceptance of the fruit, nartial 
payment of the purchase prices, and liability for the remainder 
of the purchase prices. However, in view of respondent’s subse- 
quent claims and allegations, we have no difficulty in concluding 
that respondent did accept the fruit as alleged in the comnlaint, 
thus becoming liable for the purchase prices; subject, of course, 
to its right to claim damages for any breach of the contracts on 
the part of the sellers. Respondent does not claim that comnlain- 
ant’s assignors breached any of the contracts of purchase and 
sale. 


Respondent’s defense appears to be based upon an alleged 
settlement with complainant, which respondent, in effect, con- 
tends constituted an accord and satisfaction. However, resnondent 
has submitted no documentary proof of the alleged “sottlement 
in full.” In the absence of such evidence, we must conclude that 
respondent has failed to establish, by a preponderance of the evi- 
dence, that such a settlement was made between the parties. 


On the other hand, complainant has submitted memoranda of 
purchase and sale, invoices showing kind and sizes of fruit de- 





968 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 968 


livered, purchase prices, and credits for amounts paid on account 
by respondent. Complainant’s evidence shows a total paid by re- 
spondent of $1,660.09, and that there is a balance on the total 
purchase prices still due and unpaid in the amount of $7,880.66. 
Respondent’s failure to pay the latter amount was and is in viola- 
tion of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $7,880.66, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shail 
pay to complainant, as reparation, $7,880.66, with interest there- 
on at the rate of 6 percent per annum from March 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,974) 


RONALD OFFUTT & SON, INC. v. MIDWEST FARMS, INC. PACA Doc- 
ket No. 2-972. Decided August 28, 1968. 


Motion to reopen after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued July 31, 1968, awarding reparation to complain- 


ant against respondent. On August 2, 1968, respondent filed, in 


effect, a motion to reopen the proceeding after default in the 
filing of an answer pursuant to section 47.25 (e) of the rules of 
practice (7 CFR 47.25 (e)) and the order of July 31, 1968, was 
stayed pending the issuance of a further order in this proceeding. 


Respondent alleges that its failure to file a timely answer herein 


was due to the press of other matters, the absence of its attorney 
and the belief that the matter would be settled. A copy of re- 
spondent’s motion was served upon complainant and complainant 


objected to the granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under 
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the circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Cf., Fred G. 
Hilvert Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing 
of an answer in this proceeding is hereby set aside, the order of 
July 31, 1968, is hereby vacated and respondent has 10 days from 
the date of service of this order upon it within which to file an 
answer to the complaint. 


(No. 11,975) 


T. J. POWER & COMPANY v. EASTERN POTATO DEALERS, INC. PACA 
Docket No. 2-794. Decided August 28, 1968. 


Contract destination—Acceptance—Liability 


In delivered sale where respondent accepted shipment without complaint at 
the contract destination as established by complainant, complainant not 
liable for condition of produce at other than contract destination and 


respondent therefore liable for agreed contract price. 
Petry & Fitzpatrick, Carrizo Springs, Texas, for complainant. 


William C. Haugaard, Wading River, N. Y., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the amount of $2,516.85 in connection 
with a transaction involving a truckload of onions in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, admitting that complainant is due $24.40 in connection 


with the subject sale. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
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ingly, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 


procedure, complainant filed an opening statement. Respondent 


was given the opportunity but did not file an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Thomas J. Power, 
Richard R. Power, and Patrick H. Power, doing business as T. J. 
Power & Company, whose address is P. O. Box 126, Carrizo 


Springs, Texas. 


2. Respondent, Eastern Potato Dealers, Inc., is a corporation 
whose address is P. O. Box 395, Aquebogue, New York. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


38. On July 15, 1967, in the course of interstate commerce, 
complainant sold to respondent 800 50-pound bags of Medium 
Yellow Grano onions, size 214 to 314 inches, U.S. No. 1 grade, at 


an agreed price of $3.15 per 50-pound bag, or a total of $2,520, 
delivered New Orleans, Louisiana. 


4. The contract between the parties was negotiated by a broker, 


C. H. Robinson Company, which issued a Brokers Standard 
Memorandum of Sale on July 15, 1967. 


5. On July 18, 1967, complainant shipped from loading point 


in Hereford, Texas, to respondent at New Orleans, Louisiana, 
799 50-pound bags of Yellow Grano onions. The shipment ar- 


rived at New Orleans on July 20, 1967, and was accepted without 
complaint by respondent. 


6. By letter dated August 28, 1967, the broker informed com- 
plainant that respondent had “advised us to tell you that they 
are refusing to pay for the load of onions sold them on July 15, 


1967. . . They are refusing to pay because of the poor condition 
on arrival at Puerto Rico.” 


7. Respondent has made no payment to complainant in con- 
nection with this transaction. 


8. The formal complaint was filed on December 15, 1967, which 
was within 9 months after the cause of action herein ‘accrued. 
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CONCLUSIONS 


There is no dispute regarding the fact that the subject onions 
were sold to respondent on a delivered basis. There is a dispute, 


however, as to the agreed contract destination of the load. Com- 
plainant, in this connection, alleges that the agreed contract 
destination of the onions was New Orleans, Louisiana. Respondent 


disagrees, however, and avers that the specified point of delivery 
was San Juan, Puerto Rico. 


On the basis of the evidence before us, including the broker’s 
memorandum of sale, we conclude that the onions were sold and 
delivered to respondent at New Orleans, Louisiana. Although we 


find that complainant understood that the onions were ultimately 
intended for shipment to Puerto Rico, we conclude that there was 


no warranty of grade or condition given by complainant to re- 


spondent as to that destination. See Valley View Farms, Inc. v. 
Eastern Potato Dealers, Inc., 27 A.D. 756 (1968). 


Respondent received and accepted the truckload of onions, and 
therefore is liable to complainant for the agreed contract price 


thereof, subject to its (respondent’s) right to reduce such liabil- 
ity by proving damages resulting from any breach of contract by 


complainant. O’Donnell Fruit Company v. Mercurio, 18 A.D. 1173 
(1959). Except for a shortage of one bag of onions missing from 


the load, we find that respondent has offered no evidence to 
establish that the onions otherwise failed to meet contract re- 


quirements on arrival at contract destination. See Anonymous, 
9 A.D. 526 (1950). We conclude, therefore, that respondent owes 


complainant the agreed contract price of the onions, or $2,520, 
less $3.15 for the one bag shortage, or a total of $2,516.85. Re- 


spondent’s failure to pay this sum to complainant is in violation 


of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,516.85, with interest there- 
on at the rate of 6 percent per annum from August 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 
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DECISION BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,976) 




























ELL and I WATERMELON DISTRIBUTORS v. RALPH AND CONO 
COMUNALE. PACA Docket No. 2-725. Order issued August 
19, 1968. 


(No. 11,977) 


A & V FARMS, INC. v. ZAMBITO PRODUCE Co. PACA Docket No. 
2-680. Order issued August 22, 1968. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 11,978) 
J. A. Wood COMPANY v. PETE & SONS PRropUCE. PACA Docket 

No. 2-751. Reparation of $1,716.90 with 6 percent interest 


from August 1, 1967, awarded complainant against respond- 
ent in order issued August 8, 1968. 


(No. 11,979) 





KING SALAD AVOCADO Co., INC. v. PETE & SONS PRODUCE. PACA 
Docket No. 2-750. Reparation of $4,582.62 with 6 percent 
interest from September 1, 1967, awarded complainant 
against respondent in order issued August 8, 1968. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,980) 


GARDNER BROS. v. RUBY PRODUCE COMPANY, INC. PACA Docket 
No. 2-997. Reparation of $3,092 with 6 percent interest from 
July 1, 1967, awarded complainant against respondent in 
order issued August 23, 1968. ; 


MISCELLANEOUS 
Cite as 27 A.D. 973 


(No. 11,981) 


MEYER TOMATOES v. SAM PETRO PRoDUCE. PACA Docket No. 2- 


1000. Reparation of $1,036 with 6 percent interest from 
October 1, 1967, awarded complainant against respondent in 


order issued August 23, 1968. 


(No. 11,982) 


ANDERSON FEED & PRODUCE Co. v. PAN-REDDI POTATO SERVICE, 
Inc. PACA Docket No. 2-1001. Reparation of $3,783 with 6 
percent interest from December 1, 1967, awarded complain- 
ant against respondent in order issued August 26, 1968. 


(No. 11,983) 


KERMIT JONES & SON PRODUCE Co. v. SAM PETRO PRODUCE. PACA 
Docket No. 2-999. Reparation of $1,713.26 with 6 percent 


interest from May 1, 1968, awarded complainant against re- 
spondent in order issued August 26, 1968. 


(No. 11,984) 


MIKE PHILLIPS ENTERPRISES v. SIERRA PRODUCE COMPANY. PACA 
Docket No. 2-1002. Reparation of $525 with 6 percent in- 
terest from April 1, 1968, awarded complainant against re- 
spondent in order issued August 27, 1968. 


(No. 11,985) 


PAN AMERICAN FRUIT COMPANY v. RAFAEL MALDONADO. PACA 
Docket No. 2-1004. Reparation of $420 with 6 percent in- 
terest from February 1, 1968, awarded complainant against 
respondent in order issued August 27, 1968. 


(No. 11,986) 


BARKLEY COMPANY OF ARIZONA v. SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-1006. Reparation of $2,848.20 with 6 
percent interest from February 1, 1968, awarded complain- 
ant against respondent in order issued August 29, 1968. 
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(No. 11,987) 


HOMESTEAD TOMATO Co-Op. v. DAVID SMITH PRODUCE. PACA 
Docket No. 2-1008. Reparation of $1,237 with 6 percent in- 
terest from May 1, 1967, awarded complainant against re- 
spondent in order issued August 29, 1968. 


(No. 11,988) 


STAR FARMS v. RAFAEL MALDONADO. PACA Docket No. 2-1007. 
Reparation of $530 with 6 percent interest from October 1, 
1967, awarded complainant against respondent in order is- 
sued August 29, 1968. 


(No. 11,989) 
TA-DE DISTRIBUTING Co. v. BUDDY TILLMAN. PACA Docket No. 
2-1003. Reparation of $6,585.75 with 6 percent interest from 


May 1, 1968, awarded complainant against respondent in 
order issued August 30, 1968. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,990) 


RONALD OFFUTT & SON, INC. v. MIDWEST FARMS, INC. PACA 
Docket No. 2-972. Stay order issued August 8, 1968. 


(No. 11,991) 


GELMAN COMMISSION Co. v. ROBERT MALOY. PACA Docket No. 
2-747. Stay order issued August 8, 1968. 


(No. 11,992) 


JOSEPH LAMBERTA v. O. F. YOUNG. PACA Docket No. 2-783. Stay 
order issued August 15, 1968. 


(No. 11,993) 


JOHN MOON PRODUCE COMPANY v. WOLVERINE FRUIT Co. PACA 
Docket No. 2-410. Stay order issued August 20, 1968. 


MISCELLANEOUS 975 
Cite as 27 A.D. 975 


(No. 11,994) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. AIELLO & 
CASTELLANO, INC. PACA Docket No. 2-971. Stay order is- 
sued August 28, 1968. 
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